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GREAT BRITAIN. 

ME Aving been oblig’d for Want of Room in our 
Jatt Regiffer to omit the Tryal of the Bifhop 


® of Rochefter, we will begin this Regifter by 
ise fupplying that Omiflion, 





Trial of Dr. Francis Atterbury, Lord Bifhop of Roches 
fter, at the Bar of the Houfe of Lords. 


O’* Monday the 6th of May, 1723, about Eleven of 
the Clock in the Morning, the Bifhop of Roche/fer 
was brought to the Bar of the Lords Houfe, in Order to 
make his Defence againft the Bill to inflitt certain Pains 
and Penalties upon him, with the Affiftance of his Coun- 
fel, Sir Conftantine Phipps and Mr. Wynne. After the read- 
ing of the Bill, the King’s Counfel. open’d the Nature 
of it, difplay’d the Heinoufnefs of the Confpiracy, and 
in particular, aggravated the Crime of the Prifoner at 
the Bar, who, as the Preamble fuggefted, was principally 
conctrn’d in forming, direfting, and carrying on the 
fhid wicked, and deteftable Plot. This done in Order 
to prove the Confpiracy in general, they offer’d to read 
feveral Extraéts of Letters, which the Government had 
receiv’d from abroad: Bnt this was oppos’d by the 
Bifhop and his Countel, who alledg’d, that Extraéts of 
tters, fome of them from anonymous, or at leatt, 
from unknown Perfons, ought not to be admitted as 
Evidence; and that according to the Method of legal 
A Proceedings, 
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Proceedings, the Originals themfelves ought tu be pro- 
duc’d. After the Counfel on both Sides, had canvafs’d 
that Matter to and fro, they and the Prifoner were or- 
der’d to withdraw, and then a Motion was made, and 
the Queftion put, that the Extraét offer’d by the Coun- 
fel for the Bill, of the Letter from Sir Luke Schaub to the 
Lord Cartaret, be read as Evidence ; which being carry’d 
inf the Affirmative by 95 Voices againft 37, another 
Motion was made, and the Queftion put, Whether the 
Advice inclos’d in the Leiter from Sir Luke Schaub, be 





read, tho” this Houfe be not acquainted with the Per-. 


fon who gave that Advice? 
This Queftion being alfo refolv’d in the Affirmative, 
the following Lords enter’d their Diffent, viz. 


Strafford, Majfham, Foley, 
Osborn, ° Anglefey, | Exeter, 
Craven, “Cowper, Montjoy, 

. Salisbury, Brook, Wefiox, 
Northampton, Litchfield, Willoughby de Br. 
Scar {dale, Bruce, Compton, 
Aylesford, Denbigh, Gardigan, 
Gower, Guilford, Bingley, 


Poulet, Dartmouth, Afhburnham, 
’ Fran. Geftrien. Trevor, 


. Then the Counfel for the Bill offer’d to produce Co- 
pies of Letters intercepted at the Poft-Office, Part of 
them written in Cypher, and afterwards decypher’d ; 
But this too, was ftrenuonfly oppos’d by the Bifhop and 
his Counfel, who put feveral puzzling Queftions to Mr. 
. Willes, one of the Decypherers, about the Nature, and 

Certainty of their Art. This Difquifition lafted ’till 
about Nine of the Clock in the Evening, when the 
Prifoner and the Counfel on both Sides being withdrawn, 
a Motion was made, and the Queftion put, that Willes 
be oblig’d to produce this Key of the Cypher? This 
Queftion being refolv’d in the Negative by 80 Voices 
againft 43, another Motion was made, and the Queftion. 
put, that the faid Letters intercepted at the Poft-Office, 
and decypher’d, be read as Evidence, which was carry’d 
ia the Affirmative, and then the further Hearing of that 
Affair was put off to the next Day, and the Bithop re- 
manded to the Tower. 

The next Morning, (Tuefday May 7) he was brought 
again to the Bar of the Lords Houfe, where the Coun- 
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fel for the Bill going on with their Evidence, offer’d 
to read the Examinations and Confeffions of Flip Neynoe 
deteafed ; which was ftrongly oppos’d by the Bifhop and 
his Counfel ; but moft of their Objeétions having al- 
ready been over-rul’d in the Cafes of Plunket and Kelly, 
and the Lord Vifcount Towinfhend having affiirm’d, and 
Mr. Robert Walpole attefted the faid Examinations, it 
was refolv’d by a Majority of 85 Voices againft q1, 
that they fhould be admitted as Evidence ; upon which, 
the faid Examinations were read: Then the Counfel 
for the Bill offer’d to read feveral Lettérs intercepted 
at the Poft-Office: Upon which the. Bifhop defir’d and 
infifted, that the Clerks of the Poft-Office be examin’d, 
to thefe two Queftions, Firj?, Whether they had a fuf- 
ficient Warrant and Authority, to ftop and open the faid 
Letters, and from whom they had fuch Warrant and 
Authority? 2dly, Whether the Clerks of the Poft-Office 
who copied the Letters, whofe Originals had been fore 
warded, had intercepted the faid Letters themfelves, or 
receiv'd them from fomebody elfe? The Bithop and the 
Counfel on both Sides being withdrawn, the Courtiers 
put the following Queftion, viz. 

That it is the Opinion of this Houfe, that it is in- 
confiftent with the publick Safety, as well as unneceflary 
for the Prifoner’s Defence, to fuffer any further Enquiry 
to be made upon this Occafion, into the Warrants which 
have been granted by the Secretary of State for the {tcp- 
ping and opening of Letters which fhould come or go by 
the Poft, or into the Methods that have been taken by the 
proper Officers at the Poft-Office, in Obedience te fuch 
Warrants ? 

After along Debate that lafted ’til! near Eleven of 
the Clock at Night, the faid Queftion was carriedin the 
Affirmative, by a Majority of 82Voices again{t 40 ; upon 
which feveral Lords enter’d the following Proteftation, 
viz, ; 

Diffentient* 

1. Becaufe we apprehend, that in all criminal Pro- 
fecutions, the Crofs-examining of Witnelffes is neceffary 
for the Defence of thé Prifoner, and for the Satisfa&tion 
ofthofe who ate to judge of the Facts alledg’d againgt 





“himy in Ordér to: the difcovering of Truth, and detest- 


— any fraudalerit Evidence which thould be offer’d ; 
the’ Refotution\above recited; dees, in our Opinions, 
debar =the: Bifhop- of: Rechefer, and every other Perfon 
concesird, Sail hing 987 Queftionsef the Cipeke.of 
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the Poft-Office, who are brought as Witneffes to the Bar, 
5 to the flopping and opening of Poft Letters 

o° Letters pretended to be flopp’d and open’d at the 
Poft-Offce, are read as Evidence againit the Prifoner. 
And-we conceive, that the preventing any further En- 
quiry on thefe Heads, muft lay this Houfe under great 
Difficulties, when they come to form a judgment on 
thofe Letters, the Validity of which will in a great 
Meafure, depend on the Proof given of their having 
been truly ftopp’d and open’d, as afferted, 

2. We apprehend it to be impoffible for this Houfe 
to determine, that the Enquiry which is defir’d, isun- 
neéceffary to the Defence of the Prifoner, ’till he fhall 
gome to make his Application ; and we conceive, he 
fhould have the Liberty of asking what Queftions he or 
his Counfel think proper of the Clerks of the Poft- 
Office, reliting to the ftopping and opening of Letters, 
without acquainting the Houfe, what Ufe he intends to 
thiake of their Anfwers: And this appears to us to be 
highly reafonable, effential to Juflice, and warranted 
by the Methods which this Houfe hath hitherto allow’d 
the Coun(el for the Support of the Bill to proceed in, 
who have, during the whole Courfe of this Exami- 
nation, referv’d the Application of the Evidence they 


have offer’d, "till rhey fhould judge convenient to make 
4t:: 





Scar/dale, > Wharton, Mafham, 
Trevor, * “Eraven, Sesford, 
Compton, Northampton, . athur ft, 
Wefton, Bingley, Litchfield, 
Uxbridge, Willoughby de Br. Osborn, 
Gower, Exeter, Bruce, 
Stafford, Afibur nham, Cardizan, 
~~ Foley, Hay, Anglefey. 
Pomfret, Denbigh, 
Brook, Poulet, 


“*" The next Morning (Wednefday May 8,) the Bithop 
of Rochefter being brought again to the Bar of the Lords 
Houfe, the Counfel for the Bill went on with the reft 

--Of thetr ‘Evidence, -with lefs Intérruption than the two 

; Preceding Days. The moft remarkable Paffage’ in this 
Day’s Proceeding, was, that William Wood, late Coachman 
‘to the Bifhop, being produc’d asa Witnefs, that-Prelate 
ask’d ‘Rim, What Reward he had reeeiv'd,: or been pro- 
misty 16 depoleagaint Ais Mafter? Wisich being re- 
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prefented as'a Brow-beating of the King’s Evidence, 
the Lord Chancellor rebuked the Prifoner for it. The 
Counfel forthe Bill having fumm’d up their Evi- 
dence, about Four a-Clock in the Afternoon, the Lords 
adjourn’d tothe next Day. _ 

Accordingly, on Thurfday the 9th of May, the Houfe 
‘ef Peers being fat, and the Bifhop brought to their Bar, 
his Counfel made Remarks and Obfervations on the 
Evidence produc’d on thé other Side, and open’d the 
Evidence they had to offer, in Defence of their Client, 
Their cheif Bufinefs being to invalidate Neynoe’s Exami- 
nations, on which, great Strefs was laid by the Counfel 
for the Bill, they obferw’d, that what he pretended to 
know of the Bifhop of Rocheffer, was only by Hearfay 
from Mr. George Kelly: But that as Hearfay was never 
admitted as Jegal Proof, much lefs ought it to have any 
Weight in this Cafe, where a dead Man’s, Neynoe’s, 
Hearfay, was deny’d, and contradiéted by Kelly, now 
alive. That Neynoe’s Examinations were neither {wor 
to, nor fign’d by him: But were he ftill living, and of- 
fer'd to confirm them by Oath, they could hardly be of 
any Force, fince they were ready to prove, that he was 
drawn in to fay and unfay, to afirm or deny any 
thing. Tothis Purpofe, they offer’d to examine three 





Witneffes, viz. Mr. Bingley, Mr. Skeene, and Mr. Stewart, 


who were.in the Cuftody of.a State Meffenger, at the 
fame Time with Neynoe, and had an Opportunity to 
converfe, or communicate together; but’ before they 
enter’d upon that Examination, the Bifhop taking 
Notice, that Mr. Chancellor of the Exchequer was at 
the Bar, he faid, ‘ It was not proper he fhould hear De- 
* pofitions that affeS&ted him.’ Whereupon Mr. Walpole 
withdrew, 

Mr. Bingley being fworn, related what he knew con- 
cerning Philip Neynoe, with whom he had a great Inti-' 
macy, and was ftopp’d. with him at Deal, as thcy ene 
deavour’d to go over into France, particularly, that 
Neyne having been taken up, fome Time before, upon 
Account! of feverai fcurriJous Libels he had writ a- 
gainft.the Government, and publifh’d in the Free-ho'der’s 
Fournal, and ‘being under an Apprehenfion of being 
treated with the utmoft Severity of the Law, on the one 
Mand, and tempted with large Promifes of Reward, on 
ithe other, ‘he confented to he cmploy’d by the Minifters, 
-and $6 accufe the Earl of Orrery, the Bifhop of Roche. 

jand fevesal other inngeent Perfans, of having oem 
a, 4 Con- 
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a Confpiracy againft the Government ; That the Lord 
f. @ had declar’d a Prejudice, upon fome private 
Account to the Bifhop, and was refolv’d to pull down the 
Pride of that haugthy Prelate. That Mr. Walpole in- 
ftrusted him (Neynoe) in private, what he fhould fay in 
his Exantinations before the Lords of the Council, and at 
divers Times, gave him great Sums of Money. That 
Neynoe, wha all this while had nothing in View, but 
to impofe on thofe who oblig’d him to aét fo villainous 
a Part, and to get out of their Reach, propos’d to the 
Minifters his going over to France, in order to gain fur- 
ther Intelligence of the Confpiracy, by narrowly obferv- 
ing the Steps of the Earl of Marr, Lord Lanfdown, and 
other Perfons fufpeéted of being Agents for the Preten- 
der in France; That Mr. Walpole feem’d at firft, to ap- 
prove this Overture, but whatever was the Reafon, he af- 
vterwards chang’d his Opinion, and fufpeéting Neyxoe’s 
true Intention to cheat him, and give him the Slip, he 
eaus’d him to be watch’d, and ftopp’d at Deal, 

This Deponent (Mr. Bingley) added, that he himfelf 
had been tamper’d with, and offer’d a Reward of 300/. 
if he would turn Evidence againft the Bifhop of Roche- 
fler, which he refus’d to do. 

The Lord Vifcount Townfhend, who, as well as the 
Chancellor of the Exchequer, was charg’d by this Depo- 
fition, in his own Vindication obferv’d, that no Regard 
ought to be had to the Evidence of a notorious and 
zealous Jacobite, who had been convifted, whipt, pil- 
Jery’d, and imprifon’d at Dublin, upon two Indittments, 
one for ‘publifhing a treafonable Book call’d Nero, the 
other for fpeaking treafonable Words, and this, after 
having faken the Oaths to the Government; all which 
make him a lefs credible Witnefs in the prefent Cafe, 
than if he had, in a common Tryal, been prow’d a per- 
jur’d Witnets. 

Whatever Weight was laid on this Objeftion, Mr. 
Skeene confirm’d upon Oath, a great Part of Mr. Bing- 
tey’s Depofition, adding, That Neynoc, purfaant to his 
Inftta&tions from the Minifter who empléy’é him, had 
propos’d to him to be Evidence againft the Lord Orrery, 
and the Bifhop of Rochefter »: But that having: 

* his Propofal, he confefs’d to him,;'and to Mr. Stewart, 
that all he had done was only to amufe the Miniftets 
"titi he could get out of their Power ; butithat’he had 
rather be torn to Pieces by wild Horfes, ‘than be: atB- 
vidence, and confirm by Oath): befoge’a Court of : Judi- 
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cature, what he had been oblig’d to fay before the Lords 
of the Council’; that being one Day in private with the 
Minifter' abovemention’d, he was ftruck with fuch Re- 
morfe and Indignation at the infamous Part he forc’d 
him to a&t, that he was upon the Point of feizing on a 
Sword that lay on the Table, and running him through, 
in order.to put an End to the Confpiracy. And that 
this Deponent having ask’d Neynoe, Whether he knew 
any thing of a Plot? He anfwer’d, he knew of Two, 
one of Mr. Walpole’s againft fome great Men, the other 
of his own, which was: only to get eighteen or twenty 
thoufand Pounds from Mr. Walpole; and whatever be- 
came of the firft, he doubted not, but he would have 
brought the other to bear, had he but once fet Foot on the 
French Shore, and had not Bingley’s Blundering marr’d all. 
Moreover, Mr. Skeene endeavour’d wholly to deftroy Capt. 
Pancier’s Depofition, by faying, that he never told him 
any thing, but what he had himfelf out of the publick 
News-Papers. 

Mr. Stewart being alfo examin’d upon Oath, con- 
firm’d what had been depos’d by Mr. Bingley, and Mr, 
Skeene, adding; That Neynoe had endeavour’d to engage 
him to turn Evidence againft the Earlof Orrery ; which 
he refus’d todo, having never {poke but once with his 
Lordfhip, to whom he was introduc’d by a Gentle- 
man, upon Occafion of fome Books which he was to 
get for him. j 

Moft of thefe Particulars were confirm’d by Corbet 
Kynaffon, Efq; who depos’d, that he had them from Mr. 
Bingley, Mr. Skeene, or Mr. Stewart, before Mr. Neynoe 
was drown’d: But little Strefs was laid by the Majority 
of the Houfe of Peers, on thefe Depofitions, the three 
firft Wimeffes being known to have been deeply engae’d 
in the Pretender’s Caufe. 

This being over, the Counfel for the Bifhop labour’d 
to chear him from the moft material Part of the Charge 
againg him, viz. That he did diftateto Mr. George Kelly, 
the three Letters dated April 20, 1722, to General Dillon, 
the late Earl of Marr, and the Pretender ; fugeefting, that 
it could not be poffible he fhould at that Time, dictate 
thofe Letters. being difabled in his Chamber, and con- 
ftantly attended by fome of his Servants, who were ex- 
amin‘'d, and depos’d, That no Stranger came near him 
about that Time, and for fome Time before and after ; 
and that they never knew of Mr. Kelly's being the Ri- 
fhop’s Secretary, or being intimate with him, which, 
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had he been fo, could not have eftap’d their Knowledge. 
The Counfel for the Bifhop read alfo an Affidavit from 
Mr. Gordon, Banker at Bowlogne, importing, Fhat he 
mever receiv’d, nor forwarded any Packets from Mr. 
George Kelly, nor ever had any Dealings ot Correfpon; 
dence with him ; and they likewife examin’d Witnefles 5 
and among the reft, Era/mus Lewis, Efq; to prove how 
eafily Hand-Writing may be counterfeited. 





Then Sir Conftantine Phipps, one of the Bifhop’s Coun- 
fel, fpoke in his Defence, as follows : 


My Lords, 

¥ the Appointment of this Honourable Houfe, I 

have the Honour to attend your. Lordfhips, as 
Counfel for the Reverend Prelate, the unfortunate 
Prifoner at the Bar ; and perfwade myfelf, it will not 
be dificult to defend his Lordfhip from the heavy 
Pains and Penalties of this Bill; fince the Ceunfel for 
it confefs, that it is fupported only by circumftantial 
Evidence. , 

Bills pafling into Laws for taking away Meris Liber- 
ties and Eftates by Circumftances only, are new. Con- 
viftions by Circumftances, were never heard of in Ages 
pafts; and I hope, will never be known in this, or 
any which is to come: And though one of the Gen- 
tlemen faid that circumftantial Evidence is fufficient 
at this Time of Days TI hope, the Law is the fame 
at this Time of Day, as ever; and that the Lives 
and Fortunes of Englifh Subje&ts will be as well pro- 
te&ted and defended by your Lordthips, as they were by 
your Predeceffors. 

The Securities which the Laws have provided for 
our Liberties and Eftates, and the Happinefs, that we 
cannot be depriv’d of them, but by full and legal 
Proof, are Advantages which were obtain’d at great’ 
Expence of Bloodand Treafure, by your Lordthips No- 
ble Anceftors ; and we doubt not but you will tranfmit 
them to Pofterity, as-‘entire, as they have been continu’d 
down to your Lordfliips. 

The Law is the Rule of Mens Afétions ; and Perfons 
accus’d as Criminals for Faéts committed by them, ought 
to be try’d by the Laws that were in Force at the Time 
of the Faéts committed, fecundum Allegata €3 Probata. 
But Laws made ex poft fafto, to punifh Men for Faéts 
which were not ces when they were committed, 

render 
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render all Things that are dear to Engli/hmen precarious ; 
and for that Reafon have been as often condemn’d, as 
they have been made. 

The Charge againft the Bifhop and Mr. Kelly, are fo in- 
terwoven ; that I beg you will excufe me, if in my 
Vindication of him, I urge any thing, which I offer’d 
in Behalf of Mr. Kelly, when I had the Honour to at- 
tend your Lordfhips as his Counfel: But I thall take 
Care to repeat no more than is neceflary. 

Iam very far from denying or contefting the Power 
of Parliaments as to Bills of Attainder: But I hope, I 
may, obferve, that fuch a Power hath been very rarely 
exerted, uniefs upon extraordinary Occafions, and in Ca- 
_ fes of Neceflity : I hope too, I may be permitted to thew, 
that the Cafe of my Lord Bifhop is not within either of 
thofe Reafons: 

He never withdrew himfelf out of the Kingdoms; 
nevér fled from Juftice, but was always amenable and 
forth-coming, ready to be try’d according to the ufual 
Methods of Juftice. And the Attainders of Mortimer, 
and the Earl of Arundel, in Edward III's Time, of Sir 
Thomas Haxey in Richard I1’s Time, and others after- 
wards, were revers’d, becaufe the Perfons accus’d wére 
forth-comiing, and might have been brought to a Tryal 
according to. the’ ufual Courfe of juftice. Wherefore I 
chope, the fame Reafons, which prevail’d with thofe 
Parliaments to reverfe thofe Attainders, will have Weight 
enough with your Lordthips to prevent this Bill’s pafling 
into a Law. 

The Parliamient, at the Reftoration, did not think fit 
to interpofe their legiflative Authority, even in the 
Cafe of the Regicides; but left fuch of them, as were 
alive, and forth-coming, to the ordinary Methods of 

uftice, and -gave them a fair Tryal for their Lives and 

ftates. The only remarkable Bill of Attainder, which 
hath been in fome Ages (except of fuch as were in 
a&tual Rebellion, or fied from Juftice) was that of Sir 
“Sohn Fenwick. I own, I mention’d this Cafe on Behalf 
of Mr. Kelly; and it being a Cafe fo material for my 
Lord Bifhop's:Defencey I cannot in Juftice to his Lord- 
fhip, omit making fome Obfervations upon it: From 
‘whith it will appear, that the Reafons given for paffing 
that Bill; are the ftrongeft Arguments inthe World a- 
gainft this. 
“2 ?Fhe Preamble of ‘Sir Fohn Fenwmick’s Attainder, thew’d 
‘he Neceflity of it: For ~ Preamble fets forth, —-- 
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© Phat Sir John Fenwick was, upon the Oaths of George 
© Porter, and Cardel Goodman indicted of High Treafon ; 
* that he obtain’d his Majefty’s Favour to have his Tryab 
* delay’d from Time to Time, upon his repeated Promi- 
© fes of making an ingenuous and full Confeflion: That 
© feveral Tithes were appointed for his Tryal; at one of 
© which, he had been aétually try’d, had it nof been for 

* the Ex peétation of the Difcoveries fo often promis’d : 
© That fince the Times appointed for his Tryal, Carded 
© Goodman, one of the Witneffes, was withdrawn, fo 
© that hie could not be had to give Evidence. And it 
. * appear *d upon the Tryal, that Porter had been tam- 

; per'd with, and had 300 1. paid him, and 200 /. more 

© promis’d him to go beyond Sea.’ This made the Pre- 
fumption very ftrong, that Goodman was fent away by 
fome of Sir “John’s Friends. So that there was an In- 
diétment againit him ; two Witneffes were {worn upon it, 
and prov’d the Treafon ; and he promis’d from Time to 
Fime, to make Difcoveries. 

Hath my Lord Bifhop been indifted ? Hath there been 
any Oath made againft him? Did he ever impofe upon 
his’ Majefty or the Miniftry, by promifing to make any 
Difcovery ? Hath he fent away one that was Witnefs 
agaiatt him? Since thefe Ciccumftances were thought 
neceffary bythe Parliameat at that Time to induce them 
to pafs that Act; andthe prefent Cafe is not attended 
with any one of thefe Circumftances: This, we humbly 
conceive, is a Reafon, why your Lordbhips fhould not 
pafs this Pill. 

The greater the Offence is of which any Perfon is ac- 
cats’d, the plainer and clearer the Proof ought to be: 
And the Lord Coke, in his 4th Inftitute, Page 37, fpeak- 
ing of the Attanider of Cromwell, Earl of Ejfew, by Par- 
liament, favs, ‘ The more high and abfolute the Jurif- 
* digtion of the Court is, the more juft and honourable it 
© ought to be in its Proceedings, to give Example of Ju- 
¢ {tice to inferiour Courts. 

‘Fhe Offence charg’d on my Lord Bithop is of the high- 
eft Nature ; and this Jurifdiétion the. moft high and ab- 
folute ; therefore the Proceedings, without Doubt, ought 
tobe the moft jut and honourable. 

The Punifhment inflitted by this Bill, is the greateft 
that can be, next to Death itfelf: For what.can be worfe, 
thin for a Reverend Prelate of fuch advanc’d Years, 
and of fo infirm a “Body, to be banifhed into another 

3 Country, 
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‘Country, and be forc’d to feek his Bread in defolate 


Places. 

‘ The Punifhment jis ftill much feverer to his Lordthip, 
who hath fuv’d nothing to fupport himfelf: For his 
eminent Hofpitality, and his extenfive Char ‘ity, tho’ they 
have fitted and prepar’d him to live in another World, 
vet have difabled him from fubfifting in another Coun- 
try: There will he himfelf want that Charity, which he 
fo liberally beftow’d upon others ; and muit beg upon his 
Crutches, or ftarve. 

As to the Evidence offer’d againft his Lordfhip, ! 
humbly apprehend, the Proof would not be fuficient 
at Law to fupport an Indittment for the loweft Mif- 
demeanour. And will vour Lordfhips, in vour great 
Wifdom and Juftice, convict a Lord of Parliament, a 
Member of yourown Body, and fubjeét him to fuch fe- 
vere Punifhment, upon Evidence, that at Law, would 
not be fufficient to convié& the meaneft Subjeét of the moft 
minute Trefpafs ? 

This, f humbly apprehend, wiil appear to be the 
Cafe, when the Charge againit my Lord Bithop, and 
the Evidence to fupport it haye been confider’d. 

The Bill recites, That there was a deteftable and 
horrid Confpiracy for invading his Majefty’s King- 
doms with foreign Forces ; for raifing a Rebellion; 
for feizing the Tower, and City of London; and for 
Jaying violent Hands upon his Majefty’s moft Sacred 
Perfon, and upon his Roval Highnefs. 

As to the feizing the Tower, and the City, and lay- 
ing violent Hands on the King and Prince ; neither of 
thefe Crimes is charg’d upon mv Lord Bifhop. But the 
Charge againft his Lordfhip is, That he hath been deeply 
concern’d in forming, dire&ting, and carrving on the 
wicked and deteftable Cenfpiracy, by traiteroufly con- 
fulting and correfponding with divers Perfons to raife 
an Infurreétion within this Realm, and to procure fo- 
reign Forces to invade this Kingdom; and intending to 
raife a Rebellion at the Time ef the Elestions; and 
when the King went to Hanover; and at the breaking 
up of the Camp. 

As to the rft, viz. The fending for foreign Forces : 
The Bithop is not charg’d with being privy to any one of 
the three Memorials : For Neynoe favs, he wrote them, 
and they were diftated to him by Kelly and Wat/or, whom 
he fuppos "d to bethe Earl Mari{chal. 
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As to the Charge of raifing a Rebellion at the Time 
of the Ele&tions, *tis founded on a Letter, fign’d 1378, 
and dirested to Mr. fack/on; which, the Report fays, 
the Committee have good Reafon to believe, was from 
the Bithop of Rocheffer to the Pretender. 

The Letter fays,’’ Notwithftanding this Opportunity 
© is elaps’d, I agree with you, another may offer before 
* the End of the Year.’ And the Obfervation made upon 
it is, That it was wrote the 20th of April, when moft 
of the Ele&tions were over; fo confequently the Oppor- 
tunity was elaps’d. 

The Letter of the 1oth of April is fuppos’d to have 
been wrote to the Pretender at Rome ; it fuppofes a Letter 
to the Pre ender had been wrote, taking Notice that 
an Opportunity was elaps’d at the Ele&tions; and that 
an Anfwer had been made to that Letter by the Preten- 
der, that another may offer before the End of the Year ; 
which muft be at leaft two Months befere the Date 
of the Letter; and that was before the Eleftions were 
begun. 

As for raifing a Rebellion, when the King went to 
Hanover ; it is inferr’d from dark Paffages in Letters of 
the 20th of May, 1722, N.S. 9thof May, O. S. and 10th 
of May, O. S. which are faid to have pafs’d betwen Dil- 
don, or his Secretary, and Kelly. And by comparing thofe 
Paffages, you will obferve, what Foundation there is for 
fuch a Charge. 

In the Letter of the oth of May, O.S. 20th N.S. 
Quitwell, fuppos’d to be Dillon’s Secretary, writes to 
Baker, fuppos’d to be Kelly, ‘ That if this Poft hath not 
© brought an Addition of three to the Six, formerly come 
* from Repney, it is eafy for Mrs. ‘Jones to fee, what 
* is ftill wanting for the Purchafe fhe intends to make. 

In the Letter of the 10th of May, 0. S. Hatfield, who 
is fuppos’d tobe Kelly, writes to Howell, who is fuppos’d 
to. be Dillon’s Secretary, * That the King intends to fet 
* out early next Month; if they could then compafs 
* Barrels enough, the foaner the Wine comes, the better, 
* Jones promifesto be a good Cuftomer. 

From hence, and from what Pancier faid Skeene told 
him, *tis infinuated, that great foreign Forces were to 
be brought in for the Pretender ; That great Sums of 
Monzy were contributed for that Purpofe; and that 
thofe Sums were under the Management of the Bifhop 
of Rochefter ; and all this, becaufe Quitwell tells Baker, 
©If the laft Poft did not bring an Addition of three to 
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© fix, Mrs. Jones may fee what is ftill wanting for the 
© Purchafe fhe intends to make. 

Now, fuppofe, by Quitwell and Howell, are meant Dil- 
lon’s Secretary ; and by Baker and Hatfield, Kelly is in- 
tended : Andfuppofe, that by the Addition of three to 
fix, is meant a Remittance of Money; by Wine, are 
meant Soldiers, and by Mrs. ‘Jones, is meant my Lord 
Bifhop of Rochefter : Yet can what Dillon’s Secretary 
writes to Kelly, or what Kelly writes to Dillon’s Secretary, 
affect the Bifhop of Rocheffer ? If it can; it is in the 
Power of any two Men, one refiding here, and the other, 
beyond Sea, to take away the Life of any Man breathing. 
But fuppofe, we can make it appear, as moft certain- 
ly we shall, that by Mrs. ‘Sfones, cannot be meant the 

ifhop; then what becomes of this Part of the Charge? 

The next Thing to fupport this Charge, is, a Paflage 
inan Extraét of a Letter, dated the Firft of May, writ- 
ten from Quitwell to James Baker 3 in which ‘tis faid, 
* That Mrs. ones, cannot take a better Time to have 
* himfelf fitted with an eafy Saddle, Gc.’ If an Extratt 
of a Letter can be of any Weight, and the Conftruftion 
put upon it is to be allow’d ; then the Bifhop is turn’d 
General, or at leaft a Colonel. For by Neynoe’s Infor- 
mation and Plunket’s Cypher, Saddlers and Saddles are 
Irifh Soldiers and Regiments: So the Bithop is reprefent- 
ed as undertaking to raife a Regiment of Iri/h Soldiers, 
and to mount on Horfeback himfelf to command them. 

As to the third Thing charg’d, which was to raifea 
Rebellion at the breaking up of the Camp, there is no 
Pretence of Evidence. So that, upon the whole, there 
does not appear to be any Pretence for that Part of the 
Preamble to the Bill, which charges the Bifhopwith ha- 
ving been oe, concern’d in forming, direéting, and 
carrying on the Confpiracy. 

The next Thing charg’d againft his Lordthip, is, that 
he was concern’d in a Correfpondence abroad, and fome 
Tranfa&tions at Home, for bringing in the Pretender. 

Now, as to this, I would obferve, that there is not 
one Witnefs againft his Lordfhip of any criminal Aé& ; 
that tho’ all his Papers have been feiz’d, vet there ap- 
pears not any Letter, or Paper, under his Hand, of a 
ctiminal Nature; nor afiy Letter prov’d to be ritten 
or receiv’d by him, which is criminal: Neither is there 
any Charge of any Meeting or Confultation with any 
Perfons for carrying on this Confpiracy. Indeed he is 

fMention’d as a Member of a Club, call’d the Burford 
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#hib, of which the Earl of Orrery was faid to be Chair- 
man: Which Club (as I apprehend) was never heard 
of “till Layer"$ Tryal. This Accufation, I know to be 
falfe ; and gever met with any one that believ’d it: 
Therefore {hall not trouble: your Lordthips with any far- 
ther Obfervations upon it, than juft to take Notice, that 
tho’ he who made the Lift, hath join’d me with Perfons 
of great Quality and Honour; yet I prefume to fay, 
that my Profeffion in the Law, as well as my Religion, 
has given me fuch aSenfe of my Duty, that no Perfons 
whatfoever are great enough te draw me into a Plot 
againft his Majefty and the Government. 

I beg Leave to obferve, that this Charge is found- 
ed partly upon the Hearfay of Panciey and Neynoe, and 
partly upon the three Letters, dated the 20th of April, 
3722. 

As to the Hearfay Evidence, Pancier depofes, that 
Skeen told him, that the Bifhop of Rochefter and Lord 
North and Grey, had the principal Direétion of the 
Confpiracy, that 200,000/. had been rais’d by Contri- 
bution, and wag put into the Management of the Bifhops; 
and that it was call’d the Military Cheft. Now can this 
be Evidence in an Indi&tment, or A&tion, for the moft mi- 
nute Trefpafs, or in any Cafe? Can it be imagin’d, that 
Yo much Money could be rais’d among the Jacobites ? Or 
that fuch a Sum could be rais’d, and not one Contri- 
butor difcover’d ? Can it be imagin’d that fuch aSum 
fhould be entrufted with one Man? Or that my Lord 
Bifhop would be that Man, who would have the Care and 
Trouble, and run the Hazard of fuch a Sum? To which 
it may be added, that Skeen, the only Perfon living,who, 
by any Perfon living, is faid to have faid this, is now in 
Cuftody, ready to be examin’d upon Oath, and denies 
every Word of it. 

As to Neéynoe’s Examinations, he fpeaks only what 
Kelly told him 5, And can what Kelly told him, affe&t the 
Rifhop ? Befides, none of his Examinations are upon 
Oath, or fo much as fign’d by him ; (whereas the Exa- 
mination of Goodman, that was given in Evidence again 
Sir ‘John Fenwick, was upon Oath:) All of them appear 
to be taken after he was in Cuftody ; under great Ap- 
prehenfion and Terrors ; Nay, it appears that one of 
them was taken the Day before he drown’d himfelf: 
And moreover, that only one of them was read, which 
was extraéted out of three Examinations, mark'd, A, B, 
£, and faid’ to contain the Subttance. We defire all thé 
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three Examinations may be produc’d, and read; and 
then it will appear, whether that one contains the 
whole Subftance, or whether there be not fome Things 
very material omitted: And it will likewife ap- 
pear, that there are fuch Inconfiftencies in them, as 
will take off their Credit. For in one Place, he fays 
nhé faw Kelly make Ufe of the Cyphers ; and that Kelly 
own’d with great Freedom, they were for carrving on 
a Correfpondence with the Pretender and his Agents 5 
and yet in another Place, he fays, that Ke//y never open’d 
himfelf as to the Plot now on Foot ; that indeed he ‘had 
feen feveral Letters from Paris, and other Places, but 
they contain’d nothing material: So that it mutt be fup- 
pos’d, either that there was no treafonable Correfpon- 
dence carry’d on by Kellys or that Neynoe was not fo 
great a Confident of Kelly's as he pretended. 

Neynoe fays, he drew three Memorials ; and the laft 
was in December, 1721, to the Regent for five thoufand 
Men § that all the Memorials were drawn by the Order 
of, and di€tated by one Henry Watfon, whom he did not 
‘Know, but took to be the late Earl Mari/chal ; that Hen- 
vy Watfon was in England, all taft Spring. ahd that he 
lay with him feveral Nights. 

Tis very extraordinary that the Earl Mari/?ia/ thould 
truft a meet Stranger to draw three Memorials, and one 
of them for five thoufand Men to invade the Kingdom ; 
and’ that afterwards he fhould lie with him fevers) 
Nights, and not know who he was. 

In one of his Examinations he favs, the Heads of the 
Memorials were given him by Kelly and Watfow: In ano- 
ther he fays, they were all drawn by Wat/on’> And ’tis 
obfervable, that the rough Draught, or a Copy of any 
of them is not produc’d; which certainly, he that in- 
tended to turn Evidence,’ and’ fo foon after ‘became 
‘an Informer, would have done; if there had been any 
‘fuch, ord, ' ot 3 

The Committee, in their Report, Page 38, are plea- 
fed to take ‘Notice, that Neynve faid, Kelly told him, 
that a Lord:of the Council gave the Bifhop Notice of 

-his being to. be:taken up, fome Days before it happen’d ; 
and are pleas’d likewife to fav, that he afterwards con- 
. fefs’d, (as. they were inform’d) and in that, and other 
his Examinations, heendeavour’d all he could to create 
Diffidence and Sufpicions among his Majetty’s Servants. 
-And what Credit can be given, after this, to one, who 
bhad fo little Regard to Truth, as. to fay any thing, tho” 
eh} af never 
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never fo falfe, to fo wicked a Purpofe, as to create a 
Mifunderftanding among his Majefty’s Servants ? Efpe- 
cially if one confiders how probable it is, that the Re- 
morfe he had upon his Confcience, oscafion’d by the 
Evidence he had given, and his Dread or the Shame 
of being forc’d, when he came upon his Oath, to de- 
ay what he had faid when he was not upon his Oath, 
were the Reafons of his making away with himfelf ? 
And we fhall call fome Witnefles, who will give a full 
Acceunt of him. 

We fhall cali one, who but lately depos’d before your 
Lordfhips, that Neynoe.told him, he had faid feverat 
Things to a Great Man, which he neither would nor 
could fwear without being perjur’d. I beg your Lord- 
dhips Pardon for being fo particular in a Matter, which 
I had fo lately an Occafion to mention: But this is the 
Hinge, upon which the Weight of the whole Charge 
againft the Bifhop turns. 

The next Charge ageinft my Lord Bifhop, arifeth 
from three Letters, dated the 20th of April, 1722. One 
fign’d F. Tones, innuendo the Bifhop ; to Chivers, innuendo 
Dillon: The fecond fign’d Illington, innuendo the Bifhop ; 
to Mufgrave, innuendo Lord Marr : The third to Faek/on, 
innuendo the Pretender’: and fign’d 1378, innuendo the 
Bifhop. Thefe Letters are faid to be wrote by Kelly, 
and dictated by the Bifhop. _ 

Now, as to thefe Letters, I beg Leave to obferve, there 
is nothing criminal appears to be in any one of them: 
But then "tis objefted, that two of the Perfons are at- 
tainted of Treafon, and are Agents of the Pretender ; 
and "tis High Treafon to write to them: And the third 
is the Pretender himfelf. Swppofing Chivers were Dillon, 
and Mg/grave were Marr, yet writing to them in private 
Matters, not criminal in themfelves, nor relating to 
the Pretender,is nor Treafon. But how comes the Lord 
Marr to be an Agent for the Pretender ? He quitted the 
Pretender’s Service many Years before; and from the 
Time of quitting his Service, “till after the Date of 
thofe Letters, had a Penfion from his prefent Majefty. 
I believe, the Counfel. for the Bill, and ali Mankind, 
will ‘be at a Lofs to tell, by what Law writing to one 
-who hath quitted the Pretender’s Service fo many Years, 
and who hath fubfifted:ever fince by a Penfion from his 
Majefty,. can be an Offence ? 

Indeed, If it be prov’d that Fack/on isthe Pretender ; 
I admit, writing-to-him is Treafon: But if it be prow’d 
we 8i3 (as 
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{as it will beyond all Difpnte) that by Fack/on, neither 
is, nor can be meant the Preteqder s ahd'that my Lord 
Bifhop neither did) nor could ‘write or diate any one 
‘of thofe Letters; then the whole ‘Charge ‘againit. my 
Lord Bifhop, foutided upon thofe Letters, falls fo the 
Groupd. tnd ai 

‘The next Thing I obferve, as to thofe Letters, if from 
the Report, Page 42, where the Comniittee are pleasu 
to obferve, that. the Letter to Chivers; is, great Part of 
it, out of me ae 3 which feeths to allow, that the other 
Part was ia Cypher. Therefore it -was very necéflary, I 
think, to have printed the Lettets in the Cyphers and 
Chara&ters in which they were written 5 and alfo aé they 
are decypher’d: Then the Perfons accus’d would have 
dad an Opportunity of employing Men skill’d that Way, 
to fee if they were rightly decypher’d’: This was done 
in Coleman’s Cafe. 

The French Papers, in the Appendix, are pfinted firit 
in that Language, and then as they are tranflated § which 
-was not fo neceflary as printing the-Letters in Cypher 
‘Wn this Cafe: Becaufe almoft every one undetitande 
French enough to teli, at firft Sight, whether a Frenc: 
Letter be rightly tranflated ; but. "tis impoffible ‘for a 
Man of the greateft Skill inthe Art of decypheting, ‘to 
tell upon @ fudden at the Bar, whether a Lette? be 
tightly decypher’d: So that alla Man hath in the World 
isto depend upon the Skill and Integrity of the Decy- 
-pherers: Nor are they infallible; for the Witnefits 
who decypher’d the Letters, admit, th:t there are fome 
Wortls in them which they could mot decypher; and 
thofe Words may give a Turn to the whole Senfe of the 
Letters. Nav Mr. Wills faid, that one of the Numberé 
the could not Wecypher, flood for two Words: He was 
dikewife pleat’d to fay, it was impoflible that the Num- 
-ber he could not decypher, could make an Alteration in 
the Senfe 5 which is vety extraordinary for a Man to 
fwear: But if one'Word could not muke an Alteration 
in the Senfe, furely two might. 

* The wtiting thelt Letters is charg’d wpori Kelly ¢ which 
cannot affett tay Lord Bithop, uniefs they were diftared 
by him, or written by his Dire&tion,; or Privitys of 
which there. i6\ io Pretence of Proof. And therefore 
IMhall offer to: your Lordfhips fome Obfervations upon 
the Argumieats and Circamftancés alledg’d to fupport 
this Charge. siren f ot Pm 
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It is obferw’d in the Report, that the Perfon who 
wrote thefe Letters, fpeaks of himfelf as being in ill 
Health, in great Pain, under fome fad and melancholy 
Cixcumftances, which he expeéts will foon blow over; 
and from thence it is inferr’d, it muft be the Bifhop, be- 
caufe his Wife was then ill, and dy’d in fix Days after; 

~and that he himfelf was at that Time afflifted with the 
Gout: One of the Counfel for the Bill faid, thefe 
were Circumflances that did not happen to any. two 
Men in the World at that Time: And give me Leave 
te inftance one other Circumftance, which, I believe, 
did not happen to any one Man in the World; which 

_is, Writing a Letter of Politicks, when his Wife laya 
dying. . 

Why thefe Circumftances muft neceflarily intend the 
Bifhop more -than-any other Perfon that was fick, 
and under Misfortunes, I cannot apprehend. That 
ill Heaith muft neceflarily imply the Gout ; and that 
it muft be intended; that no Man had. the Gout the 
20th of April, but ‘the Bifhop; that melancholy Cir- 
‘cumftances neceflarily imply a Man’s Wife being fick 
or dying ; and that no man had a Wife fick or dying, 
but the Bifhop, is; in my humble Apprehenfion, a new 
Way of arguing. 

-¢ Another Way of proving thefe Letters to be wrote 
‘by the Bifhop, is, by the Names and Figures fubfcrib’d. 
For. ‘one Letter is fubferib’d, T. Sfones, and another. Let- 
ter is fubfcrib’d, T. Iilington : And the Report obferves, 
that wherever Jones and Illington are nam’d, the Bithop 
is to be underftood. But why the Bifhop is to be 
underftood by thofe Names, non conftat. (doth not ap- 
pear.) Noris there any Pretence of Evidence: And if 
-we thew (as.we infallibly fhall) that by thofe Names 
the Bithop could not be meant, and that he could 
not. write. or di€tate thofe Letters; then the Infe- 
rences againft the Bifhop, from thofe Letters, and from 
the fubfequent Correfpondence under thofe Names, be- 
come of no Force. a 

A-thitd Letter is fubfcrib’d, 1378.3: which the \De- 





cypherers fay, denotes a Perfon, whofe proper Name — 


‘begins with an R/‘-And the Report is-pleas’d to infer, 
that. it-muft be-the Bifhop of Rachefter... Now; why 
-1378 denotes a Perfon'whofe Name begins with/an \R, 
the Decypherers, onkysknow : And we areas much ata 
Lofs to know why by a Name beginning with Rj unft 
be intended the Bifhop of Roghefter. If that Number 

appear’d 
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appear’d to denote a Name beginning with &, and if no 
Name began with that Letter, but the Bithop of Ko- 
chefter’s 3 there would thep, I confefs, be fome Weight 
in the Obfervation. i 

That Jones and Iilington are not the fame Perfon, ap- 
pears from the Letter of the roth of May, from Hatfield 
or Howell 3 where, within the Compafs of two Lines, 
they are diftinguifh’d. For in one Line, he faith, ‘ones 
promifeth to bea good Cuftomer ; and in the next Line 
but ore, he faith, Id/ington is gone into the Country ; 
which plainly thews them to be diftin& Perfons. Be- 
fides, in the Papers mention’d concerning the Duke of 
Norfolk, his Grace is feveral Times denoted by the 
Name of Jones: In Layer’s Lift, Sir William Ellis is 
defcrib’d by that Name; and in Plunket’s Litt, Jones 
ftands for the Germans. 

_The Evidence to prove ‘Jones and [llington to de- 
note the Bifhop, and the Intimacy between the Bi- 
thop and Kelly, is the Prefent of a Dog, call’d Harle- 
quin. 

The Evidence ftands thus, Rep. 40, E. 35. 
Hatfield, who is fuppos’d to be Kelly, in his Letter of 
the 30th of April to Howell, who is fuppos’d to be Dil- 
lon’s Secretary, writes thus. ‘ Mrs. ‘Jones dy’d laft Week ; 
‘pray prefent my Refpetts to Mr. Mu/grave (mean- 
© ing Marr) and let him know, I receiv’d the Pre- 
“fent, fent by the young Lady; that he had a Leg 
‘broken in the Journey: However, I will take all the 
© Care imaginable of him, andinform Mr. Jones of it, 
‘to whom I know any thing from that Quarter will 
“be very acceptable. 429 

Hatfield, in his Letter to Mu/grave of the 7th of May, 
1722,fays,° Mrs. Illington is in great Tribulation for poor 
Harlequin: However, his Obligations to the Lady, arg 
as great as if he had comefafe, ~ * 
. From thefe Letters, "tis inferr’d, ‘that by ones and 
Illingtop, the Bifhop is meant ; and. that a young Lady 
fent..the~Dog to Kelly, as a Prefent’ for the Bifhop? 
And.’tis.urg’d, that Mrs. Barnes, ip her Examinatioa#t 
of the 23d of May, fays, the Dug was not defign’d for 
her, but for the Bithop of Rocheffer $ “that Kelly told her} 
the Dog was for the Bifhop ; and that ie//y promis’d to 
get the for her, from the Bithop, in Cafe it did not 
recover its. Lamenefs,.. . is 

It is admitted, that Mr. Kelly brought fuch a Dog 
from France ; that Mis. Barnes had it; ‘and-that its Leg 
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was_broken : But that it was defign’d for the Bithop, 
or that the Bifhop ever ‘had, or faw it, there isno Pre~ 
tence of Proof; and my Lord Bithop utterly denies it ; 
and Mr. Kelly hath folemnly deny’d it to your Lord. 
hips ; and inftead of its being 2 Prefent from a young 
Lady to the Bifhop, Mr. Kelly fays, he bought it of a 
Suppor ‘at Parts, to give it to Mrs. Barnes. 

here is’ one Expreffion in the Letter of the 7th of 
May, which is remarkable, and in my Opinion, ener- 
vates and deftroys the Force of all thofe Letters relating 
ta the Dog; for it was written four or five Days after 
the Bifhop’s Lady was bury’d ; and it fays, * Mrs. I/- 
* lingtonis in great Tribulation for poor Harlequin.” Mr. 
Kelly was fuppos’d to write that Lettcr, and was fups 
pos’d to be a Friend of the Bifhop’s; and coulda 
Friend, could any Man of common Senfe, be guilty. of 
fuch a foolifh and ridiculous Exprefion? Could any Man 





fay of one of my Lord Bifhop’s Charaéter, who was in’ 


the utmoft Affliétion forhis Lady, thar he was in great 
Tribulation for the breaking of a Dog’s Leg? ’Tis 
evident, Ke who wrote that Letter, did not know the 
Bifhop’s melancholy Circumftances: Tis likewife well 
known, that the Bifhop never lov’d a Dog, nor ever had 
one. 

The next Method of proving Letters wpon the Bifhop, 
is by Similitude, and by Comparifon of Hands; not by 
comparing any Paper written by him, with any other 
Writing; but by producing a Letter fuppos’d to be writ- 
* by Mr. Kelly in Augaf?, and by proving that the three 

etters written in April, were open’d, and copy’d, and 
fent forward; and that thofe Letters were of the fame 
Band with. that produc’d. 

Ht was to. be hop’d, that fince Mr. Sidney's Cafe, the 
Evidence by Similitude of Hands in criminal Profecu- 
ions. would never have been offer’'d: He was convitted 
upom fuch Evidence, and for thet Reafon his Alttain- 
der was revers’d in Parliament ; andstherefore, Fhope; 

pur. Lordfhips will not’ in your Legiflative city, 
admit that to be Evidence in this Caft, which, inthe 

‘me, Capacity, yoy. were pleas’d to. condemn in, Mr 
" » JN. wane + 


te’ 1605; Crosby wag indited for writing tteaftriable 
Letters ; and the Evidence, Similitude of Hands ; which 
vidence was difallow’d by the Chief ‘Jiltiee Hott; and 
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In Francia’s Cafe, my Lord Chief Baron, Bury declan’, 
Similitudeaf Hands to be no Evidence :. And .if. it was 
not admitted: in. thofe Cafes, where Papers were pro- 
dug’d, ‘and. prow’d to be of their. own Hand-writing, 
and the Papers with which they wexe charg’d, were 
praduc’d. and compar’d with thefe other Papers; we 
prefume,: your Lordthips. witl not allow itin this Gafe, 
ae it. is. carzy’d farthay than, qver it. was.attempted. 

re. 

The Proof, as to. this Pomt, fants thus —-—~ Thuce 
Clerks of the Poft-Office fwear, that the 20th af dipnil,. 
4720, thefe.three Letters. were open’d ; that they teok 
Copies of them, and feal’d.them, up. again, and: fent 
them forward ; that four Months after, another Let 
ter came: ta the Office, whichis ftopp’d: That is pro- 
duc’d 5, and. they all fwear, they believe the three Let- 
ters were the fame Hand-writing with the Letter pro- 
duc’d,. Now, that a, Man who never faw.a Had but once, 
and thro’ whofe Hands fo: many Letters pafy.in a Month, 
fhould be able-te fwear, that three Letters which were 
fent in April, 1720, were of the fame Haad-writing 
with a Letter which was ftopp’d four Months after, is 
ttrange and incredible. 

I beg. Leave farther to obferve, that the Clerks of 
the Poft-Office own, they did not compare the Copigs: of; 
the three Letters with the Originals > And: was ever a 
Copy allow’d to be read, unlefs the Perfon who pro-~ 
duc’d it, fwore that he compar’d it. with the. Original, 
and that it was a true Copy ? : 

It is remarkable, that Clark, one. of the Paft-Office, 
faid, it was impofible to write a Hand, that bad. any 
Befemblance to thofe Letters ;-but yet,, he. faid,, the Fi- 
gures bore aSimilitude tothe Hand-writing = So that 
ene Hand: canyot be. like anather,; but Higures. may be 
like a Hand-writing. : 

This. alfo obfer vable, that the Letter Pw ing is prov’a 
te he: Kelly’s, Hand-writing, only: by Alutehins,, the Mef- 
fenger'; whe. fays; he bad him in- his Cuftody a Week, 
and faw him write feveral Letters: And by Malone; who 
proves Mir. Helly’s Hand, by wSuperfcription. in French, 
and: yett awns-he cannot read Brench.: Whereas, we thal 
— by three; pofiti ve: Witneffes, that this is not his 
 Bofides, they might have produc’d, the Letter 
which be: wrota to, my herd Townshend, which. is ade 
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We Mall likewife prove, that at the Time when the 
three Letters are faid to’ be written, the Bifhop was at 
Browley, and fo lame’ with the Gout, that he could not 
ftir Hand of Foot'; that his Lady'was dying ; that no 


Perfon was admitted to him, but two or three Servants ; 
and that Mr. Kelly was‘not at ‘Bromley at that Time, nor™ 
for three‘or four Months before or after. And therefore : 


tis impofiible, thofe Letters fhould be written or diéta- 
ted by the Bifhop. 

The Evidence of Wood; the Coachman, confirms this. 
For *he fwore, that he nevér faw Mr. Kelly, *till he was 
carry’d t6 fee him in the Tower ; and that Kelly was 
mot at’ Bromley; that no Stranger was at Bromley from 
the 12th of April, "till after the 26th, when the Bifhop’s 


Lady dy'd ; and that he muft have known it, if there’ 


hads that the Bithop never fent the Coach for Kelly, or 
any (other Petfon in Bury-fireet, or any Place near Pall- 
‘Mall. ‘So that by this, the Examinations of Elizabeth 
Levet and’ Neynoe, ave quite deftroy’d. 
© But tis objeéted, that a Man might put his Horfe at 
an Inn, and ‘come to fee the Bifhop, and Wood not know 
it. .Can it be imagin’d, that Kelly, who is fuppos’d to 
be fo particular a Friend of the Bifhop’s, would leave 
his Horfe at an Inn? But we fhall examine ether Wit- 
neffes' to this. | 

It was objefted, that.on the roth of “Fune, the Bells 
rang ;‘and the Servants had Rofes. But it appears, moft 
of therh wete red Refes: And if it thould be criminal 
to ring the Bells en the toth of ‘June, we thall thew, 
that the Bifhop knew nothing of the ringing of the Bells, 
or of the Rofes. oa ¢ 
‘Jn the-Report,' Page'50; ‘the Committee of the Com- 
mons take’ Notice, That on the 11th of June, Kelly fends 
his Friends at Paris an Account of his late Misfor- 
tunes; and after complaining of the Negleét in not 
bailing him out foonér, fays, “ Your old Friend Rig, 
© indeed) offer’d ail that could be expefted from the poor 
‘ Man.” And infer, ‘ That by Rig, is meant the Bithop 
“of Rochefter. ; via 

Cah it'be'imagin’d, that Kelly would call the Bifhop 
Gerrard’s old Friend, who, "tis not pretended, ever 
knew him, or faw him? And if poor Man be taken by 
Way of Contempt, Can it be tmagin’d; that Mr. Kelly,a 
Gentleman: of that. good “Senfe, and’ Breeding, would 
ufe fuch an Expreflion of my Lord “Biftop?. 1f-thefe 
Words ere taken in the literal Senfe, ’tis as improbable ; 
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for the Bifhop, was not taken for a poor Man: Be- 
fides, how could he who ‘had 200,000 /.. Contribution 
Money, and. hadthe Command of the Military Cheft, be 
faid to be poor ? And I dare fay, there is nobody.but 
believes, that, if my Lord. Bifhop would have. inter- 
meddled: on Mr. Kelly’s Behalf, ,he had Intereft enough 
to procure. whatever Bail Kelly wanted; And there- 
fore I apprehend, that Rig cannot be intended to be 
the Bifhop.; taf oo: 

Indeed, no Credit can be-given to Cant Names ;. for 
the fame Names are us’d for feveral Perfons ;. as Laws 
in Plunket’s. Cypher, ftands for Marr ; and in the Cy- 
pher found on Dennis Kelly, it fignifies Mr. Cefar. Hawks- 
by in Plunket’s Cypher, ftands for.King George : And in 
the Report, Page 62, there are Complements from, the 
Pretender and his Spoufe, to rig F which I pre- 
fume, they did’ not mean for his Majefty. . ‘Jones is 
us’d many Times forthe Duke of Norfolk, It is us’ 
for Sir William Ellis; and it isalfo us’d for the Germans, 
asI before obferv’d. é 

That Fack/on cannot mean the Pretender, is plain. 
App.. E. 30. Poftfcript in the Letter from Quitwell 
to Vernon, fays, ‘ Mr. Chivers advifes, that the Money 
* you mention, in Clinton’s Hands, fhould be equally 
* divided between Medley (meaning the late Duke of Op- 
© mond) and Fackfon, (meaning.the Pretender.’) Now, 
would. any one devoted to the Pretender’s Intereft, put 
Ormond before the Pretender? “Jack/en is put for the 
Pretender only, in Plunket’s Lift: And yet ‘tis obferv- 
able, that Pluzket, in all his Correfpondence; never calls 
him Fack/on;,but fofeph, or Fephfon: And in the volu- 
minous Correfpondence charg’d on Kelly, he is not-once 
call’d fack/on; but the ufual Names ate Feph/on and 





Q , 

Pe the Letter to Dubois, it feem’d at firft ta be a 
Letter written from Fiance TO the Bithop, by the Name 
of Dubois; and after a Month’s Time, they find it to 
be a Letter written BY the Bifhop., If fo, writing a 
Letter, andnot fending it, can be no Offence. But how 
comes the Bithop to keep that Letter feal’d, which he 
had written feven Months before? The Writer of that 
Letter,owns, he had receiv’d one from Dubois. two 
Months before, by Mr. fohnfon ; which was the Name 
Kelly went by,: And ’tis very flrange, that the Bithop 
fhould be fo weak, as to mention the Name of the ve- 
ry-Perfon, who tis faid,. ufed te write his. Letters, 
ws" and 
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‘and by ‘whom he was fuppos’d to carry on his Corre. 
denice. If it be prefwm’d that he wrote this Letter ; 

ft muft elfe be prefam’d; he was out of his Sentes, 

when he didit,. © 9 ~ : 

That Letter was net fign’d, and was dated the 16th 
of December; but no Year, tho’ they have put-the Year 
ayzrtoit. For a me As eo they never thought 
the Letter to Dudots'to be the Bifhop’s Hand ; though 
they had feveral of his Letters. As to the Obfer- 
vation made by one of the Counfel, that the Letter 
to Dubois was feal’d by a particular Sex], and not the 
Seal with which he feal’d fuch Letters, as he intended 
all the World fhould fee ; that Gentieman would 
do well to let us‘‘know what Letters were written 
by the Bifhop, which he intended all the World fhould 
fee. 





That fo many Letters were written befure 1712, and 
fo few fince, was occafton’d by his Lordfhips great 
Correfpondence about Matters of Learning at that Time, 
and his being from that Time often afflifted with the 
Gout, fo that he could not write many Lettérs, and 
tonfequently receiv’d but few. Befides, he was made 
Bifhop in 1713, and Dean of Weftminfter: So had 
not Time to write much himfelf, but kept a Secre- 
tary. 
As the Matters before mention’d to be charg’d a- 
gainft my Lord Bifhop, arofe from Letters fuppos’d to 
be written by him ; I thall next confider the Charge g- 
gainft him, which arifes from Letters fuppos’d to be 
written to him. There ate two Letters mention’d in 
the Report as written to him; one of the rth, by 
Motfield, interpreted tg be Lord Marr, wrote to iling- 
ton; the other, of the 25th of a ak Digby, inter- 

reted Dillon, to Mrs. Wefton. Now,I obferve, that it 

$ not pretended, that either of thofe Letters was ever 
receiv'd by the Bifhop, fo confequently muft be inter- 
cepted : Therefore it would have been proper to have 
produc’d the Letters, and to have prov’d the Hands. 
As to the Letter from Motfield, “tis only ‘2 Complement 
of Condolence: And ‘tis inferr’d, that it muft be the 
Rifhop ; becaufe his Lady dy'd a little before. The 
Letter fays, ‘ We muft fubmit with Refignation; to what 
* the juft and great God thinks fit to order; but you 
“know fuch Things fo much better than Edo; that I 
* will not trouble you with faying any tote upon it.” 
From thefe left Words, it is inferr’d that this Letter 
was 
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was ‘written toa Clergyman, and confequently the Bi- 
fhop. What Weight this Way of reafoning will have 
with your Lordihips in criminal Profecutions, is hum- 
bly fubmitted: But it muft be obferv'd, that this Let- 
ter is faid to be an Anfwer to the Letter faid to be writ- 
ten the 20th of April, to Mujgrave: Andas we have 
thew’d, that it was impoflible the Bifhop fhould write 
or di€tate either of the Letters of the 2uth of April, 
the Anfwer muff fall with the Letter. But from hence 
the Obfervation is natural, and undeniably true; that 
if Jones, who wrote the Letter to Mu/grave, of the 20th 
of April, could not be the Bifhop; and Illington, to 
whom Motfield wrote, be the fame as ‘Jones ; then nei- 
ther Jones nor Illington can denote the Bifhop. 

As to the Letter from Dighy to Mrs. Wefton, who is 
interpreted the Bifhop ; it was written the 25th of Fw- 
ly, N.S. wherein Digby fays, ‘ Icannot on any reafon- 
© able Grounds complain of your Silence, becaufe lam 
© inform’d of the Situation of your Health, and the 
“Concern your Family are in by Bankrupts, and Law- 
* Suits.” It muft be obferv’d, that on the 7th of Fuly, 
O.S. G. W. in his Letter to Digby, fays, ‘1 faw Mrs. 
© Wefton yefterday ; fhe never was better in her Life than 
‘now.’ It is ftrange, that Dighy, the Week following, 
fhould take Notice of the ill Situation of Mrs. We/fon’s 
Health; "tis plain both thefe Letters can’t be genuine, 
and therefore no Credit 6an be given to fuchj a Corre- 
fpondence. 

One Way of fixing the intercepted Correfpondence, 
and the cant Names upon the Bifhop, is by the Coinci- 
dence of Times, and other Circumftances ; as of his 
Lordthip being in Town, and out of Town: And 
there are feveral Miftakes in them. For in Hatfield's 
Letter to Mu/grave of the.7th of May, he fays, Mr. ‘Fones 
is come to Town only for a Day: If that be to be un- 
derftood of the Bifhop, it is not true ; for he came to 
Town the sth of May, and did not go out of Town till 
the 10th. Inthe Letter from J... to Dixwell, of thle 
18th of Fune, “tis faid,‘ Mr. H. Rig. and Kep, are, [ 
© hear, in'the Country.’ And "tis faid, by Rig, is meant 
the Bijhop; which cannot be, for the Bifhop was then 
in Town. Soin a Letter to Maifonneuve, of Fu’y 19,’tis 
faid, * Riz is in the Country.’ Whereas the Bilhop was 








‘then in Fown. This is the more obfervable, becaufe the Re- 


tt taking Notice of the Bifhop’s being ill of the 
out, fays; Page-4i, ‘ This Particularit, as alfQ Sye- 
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“ral others, which will be taken Notice of as to the 
* Bifhop’s being in Town, orin the Country, at the re- 
* fpettive Times mention’d in the intercepted Letters, 
* have been carefully enquir’d into.” And in the next 
Paragraph, the Report taking Notice of the Letter to 
Mufgrave of the 7th of May, which fays; Mrs. Sones is 
comie to Town, fays, This agrees with the Enquiry. And 
yet it will plainly appear, that there are fuch Miftakes, 
as tothofe Times, as I have before-mention’d. I hope, 
I may obferve, that thefe Miftakes efcap’d the Obfer- 
vation of the Honourable Committee, and that tho’ the 
Letter of the 7th of May, in the Appendix, fays, * Mrs. 
© Jones is come to Town only for a Day.’ Yet in the 
Report, the Words, only for a Day, are left out. 

All the Circumftances before-mention’d are made Ufe 
of to fixthe Names of ‘Jones and Millington upon my Lord 
Bifhop; and therefore the next Paragraph but one in 
the Report, is very obfervable ; which is this. ‘ Thefe 
© feveral Circumftances, join’d to Neynoe’s Declaration, 
© that Kelly had-told him, the Bifhop went fometimes by 
© the Name of Jones, and that Carte had told him, the 
© Bifhop went by the Name of Il/ington, thew, that where- 
© ever Jones and Illington, are nam’d in Kelly’s Correfpon- 
“dence, the Bifhop of Rochefter is to be underftood by 
© thofe Names.’ So that the whole Proof of the Corre- 
fpondence charg’d to be carry’d on by my Lord Bifhop 
under the Names of “foxes and Lillington, is refolv’d into 
this, that Neynoe declar’d, that Kel/y and Carte told him, 
the Bifhop went by thofe Names. 

I befeech your Lordfhips, Is this Proof? Is this Evi- 
dence fufficient to deprivea Reverend Prelate of all his 
Ecclefiattical Preferments? And to fend him into per- 
petual Banifhment? Dothe Lives and Liberties of En- 
glifhmen ftand upon fo weak a Foundation? If they do, I 
prefume to fay, they are very precarious, and the moft 
innocent Manalive cannot fay he is fafe. 

I beg your Lordthips Indulgence to obferve farther, 
that this heavy Charge againft my Lord Bifhop, is fup- 
ported only by lnnuendo’s : And with what an Eye Lnnu- 
endo’s have been always look’d upon in criminal Cafes, 
many Inftances may be given. I fhall troable your Lord- 
{hips but with one, which is full to this Purpofe, and 
of the greateft Authority : I mean the Refolution of 
your Lordfhips in the Cafe of Sir Samuel Barnardifton, in 
1633. He was profecuted for writing Letters, alledg’d 
to be feditious, and highly refleSting on the Government, 

? and 
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and the publick Juftice of the Nation; and was found 
guilty, and fin’d 10,0001. He brought a Writ of Error 
in this moft Honourable Houfe, and your Lordthips were 
pleas’d to reverfe that Judgment ; for that the Infor- 
mation being grounded on Letters, which in themfelves 
were not criminal, but made fo by Innuendo’s; your 
Lordthips were pleas’d to declare, that Innuendo’s and 
forc’d Conttruétions ought not to be allow’d; for all 
Accufations fhould be plain, and the Crimes afcertain’d. 
Now if it can be fuppos’d, without any Evidence, that 
my Lord Bifhop wrote the Letters charg’d to be written 
by him; even then this Cafe is the fame with Sir 
Samuel Barnardiftou’s. For the Letters are not criminal 
in themfelves, nor can be made fo, but by Jnnuendo’s, 
and ftrain’d, forc’d Conitructions. Nay, I prefume to 
fay, there is not one Part of the Charge but fubfifts 
purely by Innuendo’s and ftrain’d Conftruéticns. 

I will trouble your Lordfhips with inflancing only 
one Letter ; which is that of the 20th of April, written 
to Mr. Sack/on, and fubferib’d 1378. With the Innu- 
endo’s, it isthus. 1378, Inuwendo a Perfon whofe pro- 
per Name begins with an K, Innuendo the Bifhop of 
Rochefler, did write to Mr. Fack/on, Innuendo the Pre- 
tender; that notwithftanding this Opportunity, Innu- 
endg an Opportunity of raifing a Rebellion in Eng'and, 
at the Time. of Ele&tions of Members of Parliament, 
had elaps’d; I, Innuendo the Bifhop, agree with you, 
Innuendo the Pretender, that another, Innucndo another 
Opportunity of raifing a Rebellion in England, may of- 
fer before the End of the Year, innuendo at the break- 
ing up of the Camp. Your Lordthips will pleafe to 
obferve, what a Superfetation of Innuendo’s (If I may 
fo fay) there muft be to fupport this Charge! And 
without Jnnuendo’s, no Part of the Charge againft the 
Bifhop, can be maintain’d ; And therefore, I hope that 
the fame Reafons which induc’d your Lordthips to re- 
verfe the Judgment againft Sir Samucl Barnardifton, will 
prevail upon you to reje&t this Bill. 

_ Towhat I have objefted, T imagine, it will be an- 
fwer’d, that your Lordfhips are now aéting in your 
legiflative Capacity, and that in your !egiflative Capa- 
city, you are not bound by the Forms of Law; but 
} humbly fybmit it, whether you will not think fit to 
proceed according to the Rules of Law, tho’ not accord- 
ing tothe Forms of it. Mens Lives and Properties, are 
to be try’d and sate fecundum Allegata 8 Probata $ 
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and the Proof in fuch Cafes, muft be legal Proof. And 
I apprehend, with great Deference, that when your 
Lordfhips proceed in your legiflative Capacity in other 
Inftances, you proceed according to the Rules of Law : 
As in Bills for enabling Perfons to fell or fettle Eftates 5 
or. for making Rivers navigable, if the Title or Pro- 
petty of any Perfon come in Queftion, your Lordthips 
are pjeas’d to hold the Parties to {trig legal Proof: And 
why not in Bills of Attainder? Are Bills of Attain- 
der (whereby Mens Lives are forfeited, their Eftates 
confifcated, and their Blood corrupted) of lefs Mo- 
ment than Bills to enable Perfons to fettle their Eftates 
for the Benefit of their Families? I apprehend, that 
your legiflative and judicial Capacities are here fo u- 
nited, that they cannot be feparated. For aBill of At- 
tainder is a Condemnation by Parliament; and your 
Lordfhips always hear and judge, whether a Party be 
guilty, before you condemn him. Will you then be 
pleas’d to judge and determine, upon lefs Proof in one 
Cafe than in another? Can it be conceiv’d, that your 
Lordfhips will not a& by the fame Rule in both your 
Capacities ? Or that you will not have an equal Ten- 
dernefs and Regard for the Lives, Liberties, and E- 
ftates of the Subject, in one Capacity, as in the other? 
When a Man flies from Juttice, he gives Judgment a- 
gaint himfelf; aad when a Perfon accus’d, doth by cor- 
rupt or indire&t Means, conceal or convey away the 
Witneffes againft him; then he is the Caufe, why ftriét 
and legal Proof cannot be had: And that it may bea 
Reafon why lefs Proof fhould be admitted. But in Ca- 
fes not attended with either of thefe Circumftances, 
to fay, that lefs than legal Proof is fufficient for a Bill of 
Attainder, is to afirm, that private Opinion alone, 
without Proof, isa fuffiicient Foundation to pafsa Bill 
of Attainder. And how harfhly that would found in the 
Ears of Engli/kmen, is humbly fubmitted to yourLordfhips. 
My Lords, by our Law, a Judge cannot go accord- 
ing to his own private Opinion, but muft be govern’d 
by the Evidence given before him in Court. For the 
Rule is, Nil refert quod xotum fit Judici, fi non notum fit in 
forma judicii. (i.e. What’s known to the Judge is of no 
Weight, unlefs it appears in the Courfe of the Trial.) 
Andif Mens Rights and Liberties were to be determin’d 
by private Opinion, how precarious would the Lives 
and Eftates of Engliiamen be? The moft innocent Man 
could not be fafe; The wife& Man could not forefee 
; ’ where 
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where it would end; and England muft no longer boaft 
of the Excellency of het Conftitution. ' 7 

It is a Rule, both in Law and Reafon, that nemo bis 
puniri debet pro eodem delitte : No Man ought to be pu- 
nifh’d twice for the fame Offence: And yet that may 
happen to be the Bifhop’s Cafe. For the Charge in 
the Bill is general ; intending to raife a Rebellion, and 
holding treafonable Correfpondence, in order to bring 
in foreign Forces ; but there is no particular Fa chare’d 
upon him. Now if he fhould be indi&ted for either of 
thofe Species of Treafon, and particular Overt-AG&s of 
fuch Treafon fhould be alledg’d, as buying Arms, and 
lifting Men for the Pretender, and the Overt-Aéts fhould 
be prov’d by two Witneffes, he might be condemn’d, 
and executed for it. For he could not plead this Bill in 
Bar to fuch Indi&tment ; becaufe the Indif&ment would 
not be for the fame Fa€ts, there being no particular 
ones charg’d inthe Bill. And yet it may happen, that my 
Lord Bifhop may be indi&ted and try’d for the Treafon 
mention’d in this Bill: As in the Cafe of Hampden 
and Fitzharris, which I lately mention’d. For Mr. 
mer was try’d for mecting and confulting to raife 
a Rebellion, was fin’d 40,000 /. and was afterwards try’d 
for High Treafon for the fame Fa&: And tho’ he in- 
fifted on his having been try’d for the fame Faét, and 
defir’d to plead it, yet the Court would not allow it. 
And in ‘Fitzharris’s Cafe, he was indi&ted for High 
Treafon, and pleaded an Impeachment ; and averrd, it 
was for the fame Faf&t: But the Plea was over-rul’d; 
for there being no particular Article, the Averment 
could not be fupported, becaufe he cauld not averr 
any thing that was out of Record. 

T hope, your Lordfhips will excufe me for taking up 
fo much of your Time. But the Multifarioufnefs of 
the Matters of which the Accufation confifts, and the 
Weight of the Subjeft, drew into it. I humbly thaak 
your Lordfhips for your great Indulgence and Patience 
in hearing me: And if, as 4 Lawyer, thro’ my Zeal 
for my Client’s Service, or as an Englifhman, afferting 
thofe Laws, which I apprehend, are the Security of 
Britifh Liberties, I have let drop any Expreflion, which 
may be thought improper, I muft humbly beg your 
Lordthips Pardon. And if there be a Difference be- 
tween your legiflative and judicial Capacity, I fub- 
mit it, whether your Lordfhips will be pleas’d to give 
that Judgment in your legiflative Capacity, which the 
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Counfel for the Bill do, in my Apprehenfion, admit 
you could not give in your Judicial. And therefore 
T hope, your Lordthips will be pleas'd to rejeét this 





Bill 


The Bifhop being the next Morning (Friday May 10) 
brought again the Bar of the Lords Houfe, his Counfel 
endeavour’d to take off the Weight of the Teftimony and 
Judgment of Mr. R—————— an Engraver, who having 
been produc’d and examin’d by the Counfel for the 
Bill, had fworn to the Similitude of the Seal of a Let- 
ter found among the Bifhop’s Papers, with the Seals of 
fome of the intercepted Letters: In Oppofition to which, 
Mr. ohnfon, and fome other eminent Engravers, gave 
their Opinions upon Oath, that a Seal may as ealily be 
counterfeited as Writing, or which is the fame, that 
a Seal engrav’d from the Impreffion of another Seal, may 
be fo perfec, as to render it impoflible to diftinguifh the 
the Impreflion of the Original from that of the Coun- 
terfeit: An Experiment of which was made bya Lord, 
who produc’d Impreffions of two different Seals, fo ex- 
aftly like one another, that one of the Engravers was* 
deceiv’d by them, and judg’d them to be of one and 
the fame Seal. This Affair occafion’d great Alterca- 
tions between the Counfel on both Sides, and warm 
Debates afterwards in the Houfe, ’till Four a-Clock in 
the Afternoon, when the Lords having adjourn’d during 
Pleafure, the Courtiers refrefh’d themfelves in the 
Prince’s Chamber, and the others in the adjacent Cof- 
tec-houfes. 

The Houfe being refum’d, the Bifhop of Rochefter ex- 
amin’d.Witneffes to falfify the Depofition of ‘folin Law- 
Jon, Baker, at Bromley, (inferted in the Appendix to the 
Report of the Houfe of Commons) who, very critically 
{wore to all the Days and. Times the Bifhop went to 
and from. London and Bromley, from the 1ft of 4pri/ to the 
zoth of Auguft, 1722: And further depos’d, that he 
was told by Fames Day and Thomas Farnden, two Servants 
of the Bifhop, that he had a Fit .of the Gout, which 
Jafted all or moft Part of the Time between his going to 
Bromley, next before his Lady’s Death, and his coming 
to Town after fhe was bury’d; and that the faid Tho- 
mas Farnden alfo told him, that among thafe who fre- 
quented the faid Bifhop at Bromley laft Summer, were 
the Lord North and €rcy, who came very often, the 
Lord Batherft, Sir Con/Baxtine Phipps, Mr. Aldridge, a 
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Glergyman, and Mr. Wynue, a Counfellor at Law. A- 
mong the reft, the Helper to William Wood, the Bithop’s 
Jate Coachman, depos’d, that he had been kept in clofe 
Guftody for above two Months, he knew not for what. 
Being ask’d, if ever he faw Mr. Kel’y alias Fohn- 
fon at the Bithop’s Houfe in Town or at Bromley, he an- 
fwer’d in the Negative; adding, that if he had been 
there, he could not have mifs’d feeing or hearing of him, 
becaufe he was always about the Houfe and Stables, 
and as he convers’d with all’ the other Servants, fo he 
knew of all the Comers and Goers: And that when he 
was at Bromiley, one Lavifon, a Baker, came to him, and 
offer’d him a Reward of two hundred Pounds, (one Half 
in Hand) if he would turn Evidence egainft the Bi- 
fhop, and fwear, that Mr. Kelly, Lord North and Grey, 
and fome other Lords and Gentlemen, whom he fhould 
name to him, often came tothe Bifhop’s Houfe at Srom- 
ley; which Propofal he reje&ted with Scorn. This wae 
partly confirm’d by two or three more of the Bifhop’s 
Servants, and other Witneffes, whofe Examinations ha- 
ving lafted till Nine of the Clock in the Evening, the 
Lords adjourn’d to the next Day. 
On Saturday the 11th of May, the Bifhop being again 
brought to the Bar of their Lordfhips Houfe, Sir Cen- 








Stantine Phipps made a fhort Recapituiation of the Evi- 
dence for his Client, as follows: 


My Lords, 


W E have done with our Evidence, and hope we 
have fully anfwer’d every Part of the Charge 
contain’d in the Bill, and apprehend, there is no one 
Circumftance left unanfwer’d. Particularly, that we 
have totally deftroy’d the Credit of Neynoe’s Hearfay 
Evidence: For when the Improbabilities, Inconfiftencies, 
and Contradiftions of his Examinations are confider’A, 
and the Teflimony of the Witneffes is duly weigh’d ; 
no Perfon can give the leaft Credit to what he hath 
faid, without offering the greateft Violence imaginable to 
his Reafon. ‘ 

And it is wonderful, that the Counfel for the Bill 
fhould infift he fhould be credited in any thing ; when 

_we have prov’d, he had the Confidence to declare, that 
a Right Honourable Perfon had endeavour'd to perfwade 
him to accufe Perfons of Quality of Things he knew 
nothing of, 


Hath 
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. Hath he not faid, that when he was to be examin’d, 
That Right Honourable Perfon had him ‘firft in private, 
and told him, what Queftions would be ask’d him, and 
what Anfwershe fhould give ?-Did he not fay, that the 
very fame Gentleman gave him five Queftions, or En- 
quiries, and told him what he fhould reply to each of 
them? Hath he not faid, that refufing to give Evi- 
dence, he was threaten’d with Newgate; and that there- 
wpon, he gave them Informations againft my Lord Bi- 
fhop, and others? Nay, had he not the Impudence to 
fay, that the fame Right Honourable Perfon offer’d him 
20001, 5001. per Annum, and a Place, to accufe the pro- 
tefting Lords, the Earl of-Orrery, and this Reverend 
Prelate? And that being ask’d, Whether he knew any 
thing of the Plot? He fwore, No: Nor any body elfe ; 
but that he knew of two other Plots, viz. one of Mr. 
Walpole agaiaft the protefting Lords; the other, of him- 
felf, upon Mr. Walpole, to get 2000/. of him? Nay, 
it is prov’d, he declar’d, that the /ame Gentleman prefs’d 
him fo hard to accufe fome Perfons ; that he had it 
once in his Mind to take up that Right Honcurable 
Perfon’s Sword, and run him thro’ with it; and fo make 
an End of the Plot. 

Thefe are Things which have been prov’d u pon Ney- 
moe: Andall thefe Things being confider’d, I believe, 
the Counfel for the Bill will readily agree with me, 
that no Credit ought to be given to one Word he has 
faid: And if his.Evidence be laid afide, the greateft 
‘Part of the Charge againft my Lord Bifhop falls to the 
Ground. 

My Lords, the Evidence Mr. Lewis gave, was very 
material. For he fhew’d your Lordfhips, that Brocker, 
who was of the Poft-Office, was fo skilful in counter- 
feiting Hands and Seals; that he wrote the Superfcrip- 
tion of a Letter, and took the Impreffion of a Seal, and 
feal’d‘it again ; and did it fo well, and gave it fucha 
Luftre, that Mr. Lewis could not diftinguith it from the 
Original. 

The Engravers likewife faid, they could take off 
the Impreffions of Seals fo well, that they could not 
be. diftinguifh’d: Nay, though the Wax were broken, 
yet if no Part of the Wax were loft, it might be 
“done. 

Your Lordfhips obferve how the Engravers them- 
felves were miftaken in Relation to fome Inipreffions, 
which were produc’d to them: And you farther ob- 
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ferve, that the Seal in Quefticn, was a Cicero’s Head, 
which all the Engravers agree to be a very common 
one ; and they had many of them: So that no Ob- 
jection can be made againft my Lord on Account of 
that Seal. Nay, one of the Engravers faid, it appear’d 
to him, that the Seals of the two Letters were not 
the fame. 

. As tothe Dog; there is Mr. Crawford’s Certificate; 
and Birmingham’s Afhdavit. 

As to Mrs. Barnes’s Evidence; the hath found out 
now, that there were two Dogs, though nobody elf 
ever heard of two. She faid, the firft was for the 
Bithop of Rocheffer. Now it is plain, the Firft was 
fent in March; and it was his Leg that was bror 
ken: And Birmingham {wears, and Mr. Kelly folemn- 
ly affirms, that it was for Mrs. Barnes, and not for the 
Bifhop. 

As to the three Letters of the 20th of April; we 
have prov’d it impoffible that the Bifhop fhould write, 
or dittate thofe Letters to Mr. Kelly. And your Lord- 
fhips take Notice, how the Buttler came to obferve, 
thofe Letters could not be written by the Bifhop; 
and the Servants, though under Confinement, and not 
permitted to fee any Body, agree in their Evidence. 
There is Gordon’s Affidavit, that he never had fuch a 
Pacquet: And ames Talbot was here in Town the 29th 
of April. 

Thus, your Lordthips obferve, that a Bill of the mot 
extraordinary Nature that ever was feen, hath been fup- 
ported by the moft extraordinary Evidence that ever 
was heard: And we hope, we have fet the dark Paf- 
fages, of which the Charge is compounded, in fuch a 
Light, that every one may plainly fee the Right Reve- 
rend Prelate is not guilty of any one Offence charg’d a- 
gaintt him. 





Sir Conftantine Phipps having thus ended, Mr. Wynne, 
the other Counfel for the Bifhop, more fully enlarg’d 
upon the Evidence given for his Client, and at the fame 
Time, made fome nice Obfervations on the Evidence 
given for the Bill ; which being over exa€tly at Two of 
the Clock in the Afternoon, the Bifhop then fpoke in 
his own Defence, as follows : 
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The Biftop of Rochefter’s Speech at the Bar of the Houfe 
of Lords. 


My Lords, 

Have been under a very long and clofe Confinement, 

and have been treated with fuch Severity, and fo 
great Indignity, as I believe, no Prifoner in the Tower, 
of my Age, and Fun&tion, and Rank, ever was. By 
which Means, what Strength and Ufe of my Limbs 
f had when I was firft committed in Auguft laft, is 
now fo far declin’d, that I am very unfit to make 
my Defence againft a Bill of fuch an extraordinary 
Nature. 

The great Weaknefs of Body and Mind, under which 
I labour, fuch Ufage, fuch Hardthips, fuch Infults, as 
I have undergone, might have broke a more refolute 
Spirit, and much ftronger Conftitution, than falls to my 

are. , 

Your Lordfhips were pleas’d to permit me to appear 
before the Houfe of Commons, if I thought fit, leaft my 
Silence fhould be turn’d to my Difadvantage, as in 
Fa&t, the Counfel for the Bill have done their utmoft 
towards it. 

I fhould not have thought fo decline any Occa- 
fion of juftifying myfelf ; but I crave Leave to tell 
your Lordfhips fome Reafons why I did not appear 
there, and make Ufe of the Leave your Lordfhips gave 
me. 

After feven Months of clofe Imprifonment, I was not 
a little furpriz’d when I heard, that on the 11th of 
March, by the Houfe of Commons, it was thus refolv’d, 
* That it appears to this Houfe, that Francis Lord Bi- 
© fhop of Rochefter, was principally concern’d in form- 
‘ing, dire€ting, and carrying on, a deteitable Confpi- 
© racy, &e. 

Upon duly weighing which Refolution, and the Co- 
py of the Bill, I found not any thing charg’d in the Bill, 
but what was fully contain’d, and previoufly refolv’d in 
this Vote ; and therefore whatfoever fhould have been 
offer’d on my Behalf to that Houfe, would have been an 
exprefs Contradi&tion to it. And what HopesI could 
have of Succefs in fuch an Attempt, I need not fay ; 
what they fent me was the Preamble of the Bill only, 
which they could not alter, confiftent with what they 
had refolv’d. 

The 
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The Bill itfelf was to infli&t Pains and Penalties, 
which follow’d ; but there was no Room to objett a- 
gainft any of thofe which they had not then declar’d ; 
they have fince been added, and fent up to your Lord- 
fhips in like Manner, without any Oath made, or any 
criminal A& prov’d againft me by any living Wit- 
nefs. And is a Perfon, thus fentenc’d below, to be 
depriv’d of all his preferments, and his very Fun&tion, 
and to be a perpetual Exile, and to be render’d incapa- 
‘ble of any Office and Employment? To be one whom 
no Man muft correfpond with, ‘by Letters, Meffa- 
ges, or otherwife? And, my Lords, one who is a 
Bifhop of the Church of England, and a Lord of Par- 
liament ? 

It is the firft Inflance wherein a Member of this 
Houfe hath been fo treated and prejudg’d, and (as I 
have once before faid to your Lordthips) I pray God 
it may be the laft, and that fuch Prefidents in this 
Kingdom may not be multiply’d in After-Times. 

My Counfel have amply done their Part, by argu- 
ing the Points of Law, by explaining and enforcing 
the Evidence, and fhewing the little Colour, Appear- 
ance, and Shadow of Proofs againft me, (permit me 
to call them fo) by anfwering what hath been offer’d 
againft me, and by fetting out the Confequence which 
fuch a Bill founded and carry’d on in fuch a Manner, 
and which enacts fuch fevere Penalties, muft aad will 
be attended with. 

Yet it becomes me to fay fomething for myfelf, left 
my Silence be conftru’d Confcioufnefs of Guilt, or at 
Jeaft, an Unwillingnefs to enter into Matters of fo 
dark and perplex’d, fo nice and tender a Nature, as if 
I was not able, or did not care to clear and explain my- 
felf, and rather chofe to leave it to the Management of 
others : Ithank God Iam under no fuch Reftraint, and 
can fpeak to your Lordthips on this Subject with great 
Freedom an Plainnefs. 

But before I proceed, I beg Leave that I may reprefent 
to your Lordfhips fome particular Hardthips under which 
I have fabour’d. 

The firft is, reading Extra&ts:of anonymous Letters, 
without fuffering any other Parts of the fame Letters, . 
though relating to the fame Subject, to be read. 
Another is, Excufing the Decypherers from an- 
fwering Queftions' ask’d by me, and which I thought 
negeflary for my Defence, y they fhould reveal = 
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Art.—— The next is, not fuffering me to be anfwer’d 
by the Clerks of the Poft-Office, left the Secrets of that 
Office fhould be difcover’d. Another was, not fuffering 
a Perfon, who had been at leaft ten Years out of the 
Secretary’s Office, to anfwer any Queftions which 
came to his Knowledge by being fome Years in that 
Office. 

Another is, reading Examinations, neither dated, fign- 
ed, nor {worn to. 

Another is, reading Letters fuppos’d to be criminal, 
writ in another Man’s Hand, and {uppos’d to be difta- 
ed by me, without offering any Proof, that I either di- 
Gated them, or was privy to them. 

Another is, not allowing me Copies of the Decy- 
pher’d Letters, tho’ petition’d for, ’till the Tryal was 
fo far advane’d, and I fo employ’d and weaken’d by it, 
that I had not fufficient Time to confider them. Ano- 
ther is, not allowing me to read out of the Colleétion 
of Papers before the Houfe, or any Part of them, in 
order to difcharge myfelf, but what hath been read by 
Clerks And all this in a Proceeding where the 
Gounfel for the Bill profefs they have no legal Evi- 
dence, and that they are not to be confin’d to the Rules 
of any Court of Law or Equity, though as often as it 
is for their Service, they conftantly fhelter themfelves 
under it. 

My Lords, thefe are the Hardthips which I pre- 
vioufly mention. and humbly lay before your Lordthips. 

By your Lordthips Leave, I proceed now to make that 
Defence, as weil as I am able to make it in the Con- 
dition of Health Iam now in, humbly praying your 
Lordfhips, if I find myfelf-in any Degree finking under 
$t, that you will indulge me, and allow me a little Time 
to go on. 

The general Charge of the Bill is, That I have been 
deeply concern’d in forming, direfting, and carrying on 
a wicked and deteftable Confpiracy, and wasa principal 
Aor therein. 

The Charge is divided into two Heads: 

Firft, That I traiteroufly confulted and correfpond- 
ed with divers Pexfons, to raife an Infurre@tion;: &c. 
in rom Kingdom, to procure foreign Forces to invade 
it, <3c. ; gue 

Secondly, That I traiteroufly correfponded with the 
fame Intent with Perfons employ’d, &c. But neither 
Part of this Charge hath been made good by the Coun- 
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fel for the Bill, nor have they prov’d, nor attempted to 
prove meat one Confultation ; nor is there any thing 
tends towards fuch a Proof, except the exploded Story 
of the Burford Club, and two or three hearfay Informa- 
tions, which were mention’d of my Lord Strafford, Lord 
North and Grey, Lord Orrery, and Sir Henry Goring, faid 
to be concern’d in the Management of this Affair. [I 
have met all thefe Lords I own it, but at different 
Times; and upon the beft Recolleétion I can make, I 
never was in all my Life with any three of them at once, 
unlefs perhaps about fome general Matters depending 
in Parliament. The Earl of Strafford hath vifited me, 
and I have, when in Health, din’d with him once at his 
Houfe. At my Lord Norti’s Table I have not eat: 
Tho’ Ihave great Honour for him, yet I never had any 
Intimacy with him, efpecially fince the Affair of the 
Dormitory, wherein he appear’d fo again{t me, that I 
certainly had loft the Caufe, had not his Affairs calla 
him to Holland. 

Law/on hath fworn, that this Lord did often vifit me 
at Bromley, but in Truth he never was there above twice 
or thrice in all his Life-Time. 

I have not been once thefe two Years with Lord Or- 
rery on any Bufinefs whatfoever; we twice din’d toge- 
ther at the Houfe of a Perfon, whofe Name, if I thould 
mention, your Lerdfhips would not think there was 
any Harm at all in dining there. Sir Henry Goring I 
never faw in all my Life, ’till he faw me at St. ‘Fames’s, 
and he was but once at Bromiley ; and the Occafion of his 
coming to me, was his placing four Sons at We/tminfter 
School, and intending to breed up fome of them to the 
Gofpel : The laft Time I faw Sir Harry Goring, was 
about twelve Months ago, when I promis’d to bring 
down ene of his Sons to be upon the Foundation ; 
and I fhall be forry if I cannot be as good as my 
Word. 

Your Lordfhips will excufe me for being fo particular, 
when yeu confider how dangerous the Charge <is, and 
how fit it is to clear the Perfons charg’d, from fuch mif- 
chievous Correfpondence ; efpecially fince it is with 
thefe, and thefe only, that I have been {peaking of; and 
it is infinuated, that I have held Confultations with, 
to forward the Confpiracy. 

The firft is an Intent, and indeed 2 Confpiracy, with- 
out a Confultation. But how hath that too been made 

good? Your Lordthips will obferve, that there is not 
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one Overt-Adt, or Circumftance of Time or Place, men- 
tion’d, prov’d, or alledg’d. I have not therefore con- 
fulted or confpir’d at Home. 

The next and the only material Part of the Charge, 
is correfponding abroad with the Pretender, (3c. 

A high and heinous Accufation, ftrongly afferted, 
much infifted upon, but how maintain’d, is the Que- 
ftion ? 

The true State of this Part of my Charge, as well and 
as fully as I can recolleét, is this, (I will not in any 
Degree difflemble before you :) ft, That I did the 20th 
of April, 1722, dilate three Letters to Mr. Dillon, the 
late Lord Marr, and to the Pretender himfelf, under the 
feign’d Names of Chivers, Mufgrave, and Fack/on ; to 
which Letters, the Names of Jones, Illingten, and 1378, 
were, by my Dire&ion, fubfcrib’d. 

Secondly, That afterwards two Letters in Anfwer to 
thefe two fent to Marr and Dillon, one dated May 11, 
and the other uly, 25, under the feign’d Names of Mot- 
field, and Dighy, were intercepted. 

Thirdly, That there is certain intercepted Corre- 
fpondence between. the Pretender’s Agents abroad and 
Kelly here, carry’d on by him, and that I was at 
the Head of it, and am anfwerable for what it con- 
tains. 

This is the Subftance of my Charge ; all other par- 
ticular Circumftances are made Ufe of, as they thought 
would give Light and Strength to one or other of thofe 
Articles. 

As to the firft of thefe Points, that I did diftate thefe 
Letters. 

That it could not be poflible that I diétated thefe 
Letters, hath been made out to your Lordfhips by fuch 
a Concurrence of Evidence, fo clear, fo full, and le- 
gal, as I perfwade myfelf can have left no Doubt re- 
maining upon any candid and indifferent Perfon; a 
plain Matter of Faé&, fupported by fuch Teftimony, can- 
not be overthrown by little Gueffes, and confequential 
Surmifes. 

My Lords, I was under the known Difficulty of prov- 
ing a Negative, which in many Cafes is not to be done; 
but it fo happens in this Cafe, that peculiar Circum- 
ftances attend it as to the Point of Time. My being dif- 
abled in my Chamber, and attended before and after that 
Time by fome of Servants, and receiving frequent Mef- 
fages from others: The agreeing Teftimony of my Ser- 

vants, 
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vants, that no Stranger came near me about that Time, 
and for fome Time before and after, and the full Evi- 
dence of the School at Weftminffer, hath enabled my fe- 
veral Servants to recolle&t the, Time, and to furnifh fuch 
a Proof of my Innocence in this Matter, as is not to be 
miftaken, and fhews the Clearnefs of the Impoflibility 
of it. 

The Clerks of the Poft-Office fwear, they believe, thefe 
three Letters to have been in the Hand-writing of Mr. 
Kelly, my fuppos’d Amanuenfis. Your Lordthips will © 
remember, that their Oaths were at four Months Di- 
ftance from the Time of feeing thofe Letters ; during 
the whole Series of which Time, it never hath appear’d, 
that they have compar’d one Original with another, 
and the only Original, as a Specimen, hath been prov- 
ed at your Lordfhips Bar, not to be the Hand-writing 
of Mr. Kelly ; and be pleas’d to remember the very 
Suppofition of Mr. Kelly’s being my Secretary, or any 
ways intimate with me, hath been fully fworn to be 
falfe. 

If it be faid, Who then writ thefe Letters, and with 
what View were they writ? The Anfwer to this is ob- 
vious; my being here at your Lordthip’s Bar, fufficiently 
explains it. It is enough to prove that I did not write 
or diétate them, and I have prov’d it abundantly.” Let 
but any momentous Part of the Charge again{t me be 
made out with Half the Evidence, and I will fubmit 
without any Difpute. Eight or nine fuch Witneffes 
would have born down the Evidence of one or two 
that had fworn: But where there is none on the 
one Side, but all on the other Side, who appear, and 
that give direct pofitive Evidence, can your Lordfhips 
deliberate a Moment for the Reafon of giving your 
Judgment, which in doubtful Cafes, ought always to 
lean to the doubtful Side ? And fo taking this Point 
as it ftands, there is an End of the whole Matter, 
for all other Infinuations, feign’d Names, and obfcure 
Paffages in Letters depending upon this, mutt fal! to- 
gether. 

As to the other Part of the Accufation, when it is faid, 
the Letter to Fack/on was a Letter to the Pretender, I have 
nothing to do with it; he that writ the Letter, when 
known, will beft be able, and moft concern’, to dif, 
prove it. 

‘ Since this Obje€tion carries a very odd Sound, I thall 
briefly thew your-Lordhips how that ftands : ‘Fack/or, 
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in aCypher of Plunket’s, is faid to denote the Preten- 
der : at Cypher confifts of one hundred and fifty 
Names, of which not one is us’d in any of the Letters 
attributed to Mr. Kelly: Three or four of thefe Names 
are us’d by Perfons fuppos’d to have writ to Mr. Kelly 
from abroad, but not one of them is us’d by him; 
nor doth Fack/on ever, in his Part of the Correfpon- 





dence, ftand for the Pretender, but he is always under | 


other Appellations: Nay, Plunket himfelf, in all his Let- 
ters writ in decypher’d Names, never ftiles the Pre- 
tender ‘Jack/on, but either ‘ofeph or Fehon. oo 
Why fthould a Name, us’d in Kelly’s Correfpondence, 
be explain’d by Plunket’s Cypher, when Kelly appears 
to be no ways acquainted with him, and Plunket him- 
felf did never diftate to him ? I forbear Repetition ; I 
only add, that at this Rate, there is nothing that may 
not be prov’d. 

The Letter to Dubois, there is little faid of, becaufe 
there is no Ufe made of it; it is charg’d in the Report 
as a Letter which I had receiv’d from abroad. The 
Tables are now turn’d, and I myfelf defign’d to have 
fent this Letter to a feign’d Correfpondent, but keep 
it among my Papers, under my Seal: For what End? 
the Letter itfelf, is an errant Delufion; Why, to fur- 
nifh Proof, which is much wanted, of my receiving 
Letters that were diref&ted to Jones and Iilington; and ’tis 
very ftrange, that I who am reprefented as being fo very 
cautious, fhould be fo negligent in this, and preferve 
fomething that is of no Ufe, and yet might hurt me fo 
much when difcover’d. 

It is abfurd to think,‘ that I fhould by that Means 
mention the Name of my Correfpondent, and mention 
the Name of ‘Johnfon, which the Committee of the 
Lower Houfe obferve, was conftantly with me. 











. 
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~ 


I know not what farther can be faid for this Matter, | 


*till the Counfel have further explain’d it, and fhew’d 
what Ufe they make of this Letter, which hath given 


your Lordfhips fo much Trouble, and which Iown,1 | 


do not comprehend. 

There is ftill a fifth Letter, which Ihave acknow- 
iedg’d to be my Hand; that which was taken on my 
Servant. Mr. Reeves hath made fome uncharitable Ob- 
fervations upon it, which, for ought I know, may be 


allow’d as the Form of Law in the ordinary Courts; © 


but I am fure, in a Court of Equity, the moft favourable 
Conftruftion ought to take Place. Ihave-taken os 
Q 
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of his Obfervations, and I think, they are thefe: He 
obferves, that the Bifhop doth not in his Letter infitt on 
his Innocence in general, but confiders only what Evi- 
dence doth affect him. 

It comes’ out, at laft, for whom my Letter was de- 
fign’d, and I think that an Anfwer to Mr. Reeve’s 
firft Obfervation, and I fhall explain it no further. 
He obferves next, though I clear myfelf from the 
2 Netoed of Layer, Neynoe, Gc. there I fay nothing of 

elly, 

The Gentleman I defign’d the Letter for, knows it 
was in Anfwer to one wrote to me about Layer, and 
will fwear it himfelf, if there was Room for it. 

The third Obfervation is, where {peaking of myfelf, 
I fay, * If I cannot ward the Blow, I muft be a Prifo- 
“ner fome Years without Remedy.’ From which he is 
pleas’d to infer, not in that good-natur’d Way he gene- 
wally did, my Meaning mu‘t be, that I was conftious of 

uilt. 

I apprehended an Impeachment would have been 
lodg’d and never profecuted, as in the Cafe of my Lord 
Danby, and the Earl of Oxford, and then I fhould have 
lain without Tryal, and without Bread. 

The fecond Article of my Charge, is the two Let- 
ters from Marr and Dillon, under the feign’d Names of 





' Motfield and Digby, which were intercepted. 


One of thefe they have dropt. 

That I receiv’d them, is not pretended; both 
Letters, though without a criminal Expreflion or 
Word of Bufinefs in either of them, would yet 
have affected me in fome Degree, if receiv’d by mes 
and I was the Perfon as is fuppos’d to have writ the 
Letters to which they are An{wers. That I ufed to 
have any Correfpondence, is that prov’d? Is not 
one and the fame neceffury, in order to afcertain the 
Charge? 

Any Man that pleafes may write to me, and take thofe 
Names upon him; I am not toanfwer for that, unlefs I 
have appear’d to receive them, and kept up the Corre- 
fpondence. ¥ 

The Letter from Motfield, dated May 11, cannat be 
reafonably thought to have been wrote with any other 
View, than that of being intercepted, and of fixing 
upon me the Letter of gril 20. 

This Letter is committed to the common Poft-Office,and 


fent upon this Errand ; one may doubt who writit, but 
F one 
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one cant doubt with what Defign it was writ: YourLord- 
fhips Wifdom will fee thro’ thofe malicious Difguifes, 
and not mike me account for Letters which have been 
banded to and fro between unknown Correfpondents, on 
a Defignto raife a Sufpicion of a third Perfon, altoge- 
thera Stranger to what is writ. And here I defire, 
that the Obfervation made by one of my Counfel may 
not be forgot; thatis, all the intercepted Letters from 
abroad, mention Perfons that lay hid under fecret Names, 
and are difcover’d by doing of fuch Deeds, and by futh 
Circumftances, as will faften thofe Names upon them: 
Tho’ the Committee were not at a Guefs, yet they were 
nften at a Lofs. 

In my Cafe, the fititious Names applv’d to me, are 
often attended with fuch Defcriptions and Circumftances, 
@s very naturally lead thofe that offer thefe Letters to 
fix them on me; the Writers of them ufe all their Art 
not to difguife, but to open the Thing, and feem to 
be in Pain, left they fhould not be well enough under- 
ftood. 

This being contrary to the Method of Referves in alt 
other Cafes, finells ftrong of a malicious Defign. 

The Letter of uly 25, from Digby to Wefton, is not 
fo well contriv’d as it fhould have been ; yet I am to be 
underftood by it, becaufe of the Circumftances I was 
then under, which the Writer was apprifed of. 

Thefe are the only two Initances of Letters fupyos’d to 
be writ from abroad: They are not confiftent : Shall 
they affe&t me in fo high a Manner ? 

It remains to be conftder’d in the third Place, whether 
there was a fupported Correfpondence between the Pre- 
tender and his Agents, and Mr. Kelly here? Whether f 
was at the Head of it, and am juitly to anfwer for it? 
Mr. Kelly, Lhear, hath own’d at your Bar, and declar’d, 
which I alfo declare, 1 never knew a Line of any Let- 
ter he writ to foreign Parts. 

I meddle not with what concerns him any further 
than when it may affeé&t me. 

The chief Part is the Prefent of the Dog, the Ac- 
count of that isin a Letter to Hatfield, dated May 5, not 
fign’d ; in which are thefe Words, * The little Dog was 
* fent ten Davs ago, and order’d to be deliver’d to 
© vou.’ - But there isno Intimation in this, or any other 
Letter from abroad, that this Prefent was intended for 
me, 
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In two Letters from hence, by whom writ, it doth 
otappear, fomebody is meant ‘under the different Names 
of Mr. “fones and Mr. Illington, in fugit Manner as de- 
Aign’d for the fame Perfon ; but the Circumftances are 
neither applicable to myfelf or my Wife, or me par- 
‘ticularly. The Letter dated May 7, from Hatfield to 
Mujzrave, being tive Days after the Burial of my Wife, 
cannot mean her; and being but five Days after, it can 
as little mean me: So that the Writer of this Letter 
mutt either have known nothing of my Family-A ffairs ; 
ox if he did, mutt diflemble his Knowledge of them, 
to raive a Sufpicion ; and in either Cafe, what he fays 
is not to be regarded. The Surgeon and Mr. Kelly, only 
knew any thing of this Matter, and they can beft clear 
it. 

Mrs. Earnes, fhe varies, and fometimes the Dog is 
for me, and fometimes for her. 

As for myfelf, I never ask’d for, receiv’d, or faw 
this Prefent, nor know any thing of it, but from com- 
‘mon Fame; nor have I, tothis Day, had anv Meflage 
or Letter whatfoever concerning it. The End of this 
Defign feems to be, to point me out by the Name 
of “Foncs and Iilington, fubicrib’d to the Letters of 4- 
pril the 20th, by ufing them again, in Relation to this 
Prefent. 

And perhaps they are not much in the Wrong to 
think, that one intercepted Dog fhould be of as much 
Ufe as ten intercepted Letters. Both Contrivances then 
muft have fuccecded, had I not been able to prove that 
thofe Letters were not writ with my Order or Know- 
Jedge; and therefore the Ufe of thofe Names, in fub- 
fequent Letters, is « Continuance of the Fraud, and this 
obvioully runs through the Whole of the Correfpon- 
dence 3 fur wherever the Names of ‘Jones and Ilington axe, 
they are us’d in applying them to me, becaufe they are 
the fame. 

Fhefe Points have not only been deny’d, but difprov’d 
with all Manner of Credence and Clearnefs. 

My Counfel have fhew’d that all thefe fufpicious Cor- 
refpondences are to the laft Degree abfurd, to apply to 
me, and no one would apply them: That I could not 
order the Letters of ‘the 20th of Apri’, to which the 
Names. of Jones, Gc. are fubfcrib’d, I think, is plain, 
and then the Evidence falJs or depends upon it. 

As to the Journeys to and from Bromley, where the 
‘Prifoner Kelly had trequent Accefs to me, and therefore I 

F 2 might 
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might probably diftate thofe Letters, the Counfel for 
the Bill have not open’d themfelves on that Head; but 
your Lordfhips have heard it made out, and becaufe it is 
material I fhal) repeat it. 

(Here Wood’s Examination was read.) 

By all thefe Accounts, nothing could have been eafier 
for the Perfons themfelves to manage here, than getting 
an Account of my Neighbours in order to render the 
Contrivance more plaufible. 

That Mr. Kelly is no Stranger to me, I own ; but that 
he is inany Degree intimate with me, or frequently faw 
me, I deny : And what Evidence is there from them 
to the contrary ? Or how is this folemn Denial at your 
Bar contradifted ? 

The Chairman fays, he carry’d him twice or thrice 
to the Deanary three or four Years ago ; and this Brown, 
the Chairman, he fwears, he carry’d me once inthree or 
four Years Time. I believe he mav. The Porter, he 
fays, that he brought a Letter, and fome Stockings from 
Kelly to me. The Foundation of this Story is true, for 
Mr. Kelly us’d to furnifh me with Beaver Stockings, and 
Gloves ; not but that the Circumftance of the Porter 
coming uptomy Bedchamber at that dirty Time of the 
Year, is very extraordinary ; and even this Evidence 
owns, he was never fent by me to him. 

Now, on the other Side, there is the Evidence of almoft 
all my Servants, who have upon Oath attefted, that they 
do not know either the Name, or the Face of Mr. Kelly ; 
which could not poffibly be, did he ufe frequently to 
refort to me. Such a flight Acquaintance as I had with 
him, could not be any Temptation to enter into Secrets 
with him of fuch a dangerous Confequence as thefe 
are, which the Report infinuates to have pafs’d between 
us: However, Sufpicion is not now the Bufinefs. They 
that prove fome Things, may be allow’d to fuppofe 
more; they that prove nothing, have no Right to in- 
dulge their Sufpicions and Conjettures to the Ruin of 
any Man: Twenty Probabilities, allow’d to be fuch, 
are not equal to any one Matter of Faét well attefted 5 ir 
may ftrengthen the Faét, but cannot fupport it. They 
cannot be Evidence themfelves, becaufe one Probability 
may be fet againft another. 

I ufe this Diftin&tion between Evidence in Law, and 
reafonable Evidence, becaufe the Counfel for the Bill 
have afferted fomcthing like it. 





I own 
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. I own, I always thought the publick Law of the 
State, the publick Reafon of the State 3 and whatever it 
isin another Country, yet in this Country, no Evidence 
can be reafonable that is not legal: But I ask, What 
Sort of Evidence, either in Reafon or Law, is brought 
againft me? How am I prov’d to confult and correfpond, 
to raife an Infurrection againit his Majeity, and his King- 
dom, and to procure a foreign Force to invade the fame in 
Favour of the Pretender ? 

How am I prov’d in the fecond Place, to have corre- 
fpondtd with the faid Pretender, and with Perfons em- 
ploy’d by him ? Is one Article of thefe Charges made 
out againft me with any Colour of Reafon ? Suppofitions 
without Proof, Suppofitions difprov’d, and fhew’d to be 
vain, and unjutft. e 

If the Proof in thefe Cafes wants Strength, can the 
Hearfay of Neynoe fupply the Want of Proof, and ren- 
der it valid ; fince Neynoe pretends, for ought that ap- 
pears, not to have known any thing of me; he only 
heard Kelly fay fo, and Mr. Kelly denies it; and there is, 
I think, no Reafon why fuch a dead Evidence fhould 
affe&t me or Kelly himfelf, much lefs me through him. 
Was Neynoe alive, and Kelly dead, and incapable of con- 


tradi@ting what Neynoe faid, I believe what Neynoe faid 
would not be of any Weight ; befides, what Neynoe dead, 
fays, and Kelly now alive, denies, ought not to have any 
Force. 

Concerning hearfay Evidence in General, and con- 
cerning the due Regard to it, I humbly defire your 
Lordthips, that a Paffage may be read out of Sir ‘fohn 


Fenwick’s Bill of Attainder. 
read. ) 

My Lords, I humbly defir’d to have this read, be- 
caufe I thought it would take away a Diitin@ion be- 
tween legal and Parliamentary Evidence; that what 
was not legal, might be Parliamentary. I believe, here 
is a Condemnation of him by Parliament ; therefore I 
think, the Condemnation of him muft be by Parlia- 
mentary Evidence. It is recited in this A@ as one 
of the Inducements that mov’d the King, Lords, and 
Commons to _pafs that A&t, that Sir ohn Fenwick had 
contriv’d and fram’d feveral Papers, &c. only by Hear- 
fay. 

Shall that be accepted in this Parliament for Evi- 
dence, which is declar’d the only Motive of attainting 
a Man in another? If *twas judg’d hard im Sir ‘ohn 


Fenwizk’s 


( The whole Preamble 
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Fiexwick’s Cafe, to charge a Man by Hearfay, can the 
being thus charg’d, be any Proof againft me? Sure the 
Houfe of Commons in 96, that brought that in, would 
have fo thought,-nor would thofe of your Lordfhips 
confented here, or elfewhere, to have pafs’d it. 

' As forthofe that did not confent, I will venture to 
fay, I am exceedingly puzzled to know why they did 
not oppofe Sir John Fenwick, but favour’d his Cafe, 
and are yet againft me. Is the Guilt obje&ted to 
me, if prov’d, in any Meafure like his? Or is there 
any Comparifon between the Proof aguinft him and 
te fe 

Astothe Paper and Information given in by Neynoe, 
and printed inthe Appendix, it is plain, he was drawn 
in to have fworn Backward or forward, to have af- 
firm’d or deny’d any thing. He knew a certain Lord 
‘of the Council that gave me Notice of my being ta- 
ken up fome Days before it happen’d. He knew what 
‘Ufes and Purpofes the Protefts of your Lordfhips were 
chiefly defizn’d for and calculated ; and it appears by 
his Paper that was taken in his Pocket after his Death, 
that he had undertaken to give a pofitive Account, 
und defign’d either to ask or receive fuch a Sum of Mo- 
ney. 

‘Tis faid, he was the late Ear! Marifchal’s Bedfellow 
for feveral Months, and had drawn up Heads for. Me- 
morials to be deliver’d to the Regent; but he had 
kept no Copies of thefe Heads, or foul Draughts, which 
would have fhewn, whether they were given in to pro- 
mote it, or difcover it ; in either Cafe, the Evidence of 
being then employ’d, would have been of Service 5 
but they have not been able to produce a Line of fuch 
Heads. or Memorials; yet the Report of the Houfe of 
Cemmons, upon the Bafis of thefe Memorials, build the 
whole Fabrick. He knew that I went under the Names 
of <Fones_and I/lington, and undoubtedly he knew Mr. 
Dubois > If the Scheme of writing that Letter myfelf, 
had been feen, he would have found out a Reafon for 
the Correfpondence ; and 500/. would have made him 
afirm, that he carry’d the Letter himfelf. He knew 
the Pretender’s particular Opinion of me, or of any 
Kody elfe, and that he relv’d om Advices’ from me: 
How did he know that? He told him fo. Whotold 
him ? It is not fuppos’d’ Mr. Kelly had it ftom himfelf, 
but from Perfons of high Eftate, and that were near the 
Pretender. 

Let 
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Let me fpeak, my Lords, as always I hope I thall, with 
that Modefty as becomes Juttice, but yet with Freedom, 
to you. 

Hath nothing been open’c to you concerning this Man’s 


,Chara&ter, and his fecret Tranfattions ? Is it poflible to 


believe this Pretender to Secrecy, could have had, or fhal! 
he ftill have any Degree of Weight, that threw away his 
Life, rather than venture to ftand to the Truth of what 
he faid before his Death? Then he could have been 
contradi&ted, or Pangs of Confcience might have made 
him unfay what he had faid? Buta dead Man can re 
tra&t nothing ; what hehath writ, he hath writ; the 
Accufation mutt ftand juft as it did, fo far as it con- 
cerns him; and we are depriv’d of the Advantage 
which Truth and Remorfe once extorted, and would 
have again extorted from him. However, I would have 
been glad to have had all that ever this Wretch faid, 
and would hope, that by comparing the feveral Stories 
which he feveral Times told, fome Light might have 
been gain’d, which is now wanted : —— Particularly by 
the Knowledge of what he faid freely and voluntarily, 
when he was in good Humour, and before his rough 
Ufage, on his Return from Xome, had frighted him 5 
But I think we have the Evidence only of a few of the lait 
Days of his Life, all the preceding Time is Blank. He 
underwent frequent Examinations, but they were not, 
it feems, fo maturely weighed and digefted, as to 
be thought worth the committing to Writing ; but 
he is gone to his Place, and hath anfwer’d for what 
he hath faid at another Tribunal. I defire not to di- 
fturb his Afhes farther than what is neceflary for my 
Defence. 

Your Lordfhips will obferve, firit, the Inconfiftency 
of fome Part of the Charge. Secondly, the Improba- 
bility of it. The Report takes Notice of three feve- 
ral Periods, or Stages of Time; when by Confequence 
of fome Informations from the "Regent, the Defign did 
not take Place ; the firft was, during the Ele&tion; the 
2d was, the King’s going to Hanover; and the third 
was, the breaking up of the Camp; there is not the leaft 
Hint as to the laft of thefe three Defigns, in any of the 
Papers ; tho’ :in-the Recital of the Bill it is mention’d 
asthe third Part of the Plot, and the moft deteftable 
Part of the Defign, toJay violent Hands on his Majefty 
and his Royal Highnefs. 

There 
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There is not the leaft Colour of Proof as to the firft 
Part of the Confpiracy, which was to take Place at the 
Ele&tion ; their only Reafon for that, is from a Paflage, 
where ’tis faid, that the prefent Opportunity is elaps’d, 
that is, the Opportunity of the Elettion. 

I fhall recite the Paffage, as it lies in the intercep- 
ted Letter, and make fome Refle&tions on it: ‘ Not- 
© withftanding the Opportunity is elaps’d, (fays the 
© Writer to Fackfon) I agree with you, another may 
© offer before the End of the Year, tho’ not perhaps eve- 
© ry Way fo favourable. 

The Committee fuppofe this Letter to be from Kelly, 
and diétated by me, and they fuppofe the Words to refer 
to the Time of the Ele&tion, and from thofe Suppofitions, 
infer, that I knew fomething of it. On the contrary, 
I fhall, on the two firft Suppofitions, fhew the Impofli- 
bility of it; if this was a Letter from me or from any o- 
ther Perfon, diftated by me to the Pretender, I muft write 
as in Anfwer to fome Letter fent from them to me, in 
repeating the Expreffion ; and his Opinion in the Let- 
ter, muft have been founded on Intelligence before re- 
ceiv’d: This Intelligence, confidering the Diftance be- 
tween London and Rome, muft have been communicated 
two Months if not longer, before the Date of this Letter ; 
if we go back two Months, and talk of the Elettion 
being elaps’d, it was not begun; confequently that Op- 
portunity in the Letter, could not pofflibly mean the 
Time of the Election; and if fo, it is impoffible that 
it? fhould be a Letter to the Pretender, that can confift 
with the Charge of the Perfon’s writing in April, 
1720. © 

If it be a Letter writ in good Earneft, it appears, 
they had given over all Thoughts at that Time: ‘ f 
* agree with you, fays he, another may offer before the 
“End of the Year;’ and yet he finds fome Words in 
a Letter he writ ten Days after, wherein under the 
Name of ‘Jones, I am made to be deeply concern’d ina 
Confpiraey. 

How can this be confiftent, if I writ and dire&ted that 
Letter, and was engag’d in the fecond Part of the Con- 
fpiracy? 

Both cannot be true, both may be falfe; and I 
hope, I have fatisfied your Lordfhips, that as I did not 
‘diate the one, fo I was no ways concern’d in the 


other. 
Can 
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Can any one believe, that under the fad Circumftance 
of being afflifted by the Death of my Wife, I thould be 
concern’d in an Affair of this dangerous Nature? Was 
that a Time to provide for a Stranger? And fora Man, 
unlefs under the Power of Prejudice, 10 believe fuch an 
Jmprepebilivy, or that I had fuch a Conjefture: I for- 

r former Inftances. 

I fhall now confider the Improbability as well as In- 
confiftency of the Charge brought againft me without 
pofitive Proof. You will allow me to anfwer the In- 
diétment in the fame Manner as it is laid. 

Is it probable, that if I were engag’d in any fuch 
Defign, no Footiteps fhould be feen of any Correfpon- 
dence I had with the late Duke of Ormond, to whom, 
of all Perfons abroad, I was beit known, and to whom 
I had the greateit Regard, and ftill have all the Re- 
gard that is confiflent with my Duty to my King and 





ty? : f 40 

Is it probable, that I would chufe rather to engage in 
fuch Defign with, Mir. Dillon, a Military Man I never 
faw, and with the Earl of Marr, whom I never convers’d 
with, except when he was Secretary of State? 

id I not,know, what all the World thinks, that he 
had left the Pretender feveral Years, and had a Penfion 
abroad? Is this a Seafon for me to enter into Confe- 
rences with him about reftoring the Pretender, and do 
this not by Meffages but by Letters, not fent by Mef- 

rs, but:by.the common Poft ? That by thus writing 
to him by the Poft, I should advife him after the fame 
Manner to write to me, and by thefe Means furnifh 
Opportunities, towards detefting the Perfons and bring 
myfelf into Danger? How doth that conlift with the 
Caution and ‘Secrecy which are faid to belong to me? 
Muit not I have been rafh to have laid my/lelf open 
in fuch a Manner ? This is an inconfiftent Scheme, the 
other a bold Affertion. Is it probable, when attending 
the fick Bed of my Wife, and expeéting her Death not 
daily but hourly, that I fhould enter into Negotiations 
of this Kind 2. 

There was no, Need of difpatching any of thofe Let- 
ters, meerly to.excufe my not writing: The Circum- 
ftances of my.Family had been a fuficient Apology, and 
more effeftual. 

Is it probable, that when I was carrying on publick 
Buildings of various Kinds, at Weftminjter, and at Brom. 
ley confulting al! the Books from the We/?ninftey 
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Foundation, engaged in a Correfpondence with learn- 
ed Men, about fettling an important Point of Divi- 
nity; that at that very Time, I fhould be carrying 
on a Confpiracy ? Thofe that entertain fuch Thoughts 
without Reafon, may alfo condemn me without Ar- 
guiment. 

Is it probable, that I fhould meet and confult,. in 
order tocarry on and forward this Correfpondence with 
no Body, and no Where? 

That I whoalways liv’d at Homie, and excepf at Din 
ner-Time, never ftirr’d out of my Chamber ; receiv’d all 
Perfons that vifited me, and wasdeny’d to none, fhould 
have an Opportunity to be fo engag’d ? And if I had, 
that none of my Domefticks and Friends fhould ever 
obferve any Appearance of any fuch Thing ? No Evi- 
dence among my Papers, tho’ they were all feiz’d at 
both my Houfes and confining all my Servants but one, 
for about ten or eleven Weeks, fearching him twice in 
the Tower, and fearching myfelf, nothing of Confequence 
appears, nor is there any one living Witnefs that charges 
ine with any thing that is really true. ; 

Is it probable, that I fhould form and direét a Con- 
fpiracy, and carry it on with any Succefs, that am not 
ufed to Arms, which I am no more acquainted with, 
than with the Perfons employ’d on thofe Occa fions ? My 
Way of Life hath not led me to converfe with fuch 
Men and fuch Matters, except on the Occafion of meet- 
ing in Parliament, but in a Council of War, I never 
was. Havel yet in any Inftance of my Life meddled 
remarkably out of my own Sphere, in Affairs foreign 
to my Bufincfs and Charafter ? I might have been thought 
to have been too ative in my proper Station and Bufinefs ; 
but I was never charg’d with War, nor any ways inform- 
ed in the Artof it. 

Is it probable, that Perfons concern’d in fuch Military 
Scheme, (if any fuch be form’d by Men of the Sword 
that apply to fuch Bufinefs) fhould be punifh’d without 
any Proof? 

And muft I, whofe Way of Life is fet at the greateft 
Diftance from fuch Perfons, and from the very Sufpi- 
cion of being concern’d with them, fuffer all the Pains 
and Penalties, ihort of Death, which the Parliament 
can infli&t fora fuppos’d I know not what, and wh:* I 
don’t tethis Day apprehend. 

Here is a Plot of a Year or two ftanding to fubvert the 
Government with an arm’d Force ; an Invafion from 
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abroad ; an Infurreftion at Home; juft when ripe for 
Execution, it is difcover’d ; and twelve Months after the 
Contrivance of this Scheme, no Confultation appears, 
no Men correfponding together, no Provifion of Money, 
Arms, or Officers —— not a Manin Arms —— And yet 
the: poor Bifhop hath done al! this. 

Layer and Plunket carry on a treafonable Correfpon- 
dence ; they go to Rome, and receive Dire&tions from 
the Pretender himfelf, to promote his Caufe It 
does no where appear, that the Bifhop has the leaft Share 
in, or is any way privy to their Praétices And 
yet the Bifhop has done al] ; he is principally concern’d 
in forming, direfting, and carrying on this deteftable 
Confpiracy. Noein 

What could tempt me to ftep thus out of my Way? 
Was it Ambition and a Defire of climbing intoa higher 
Station in the Church ? There is not a Man in my Office , 
farther remov’d from this than Iam ; I have a hundred 
Times faid, and fincerely refolv’d, I would have been 
nothing more than I was, ata Time when I little thought 
of being any thing before ; and I could give an Inftance 
of this Kind if I thought preper. 

Was Money my Aim? I always defpis‘d it, too much 
perhaps, confidering what Occafion I am now like to have 
for it: For out of a poor Bifhoprick of 500/. per An- 
num, I have Jaid outno lefs 2000/. towards Repairs of 
of the Church and Epifcopal Palace ; nor did I take one 
Shilling for Dilapidations The reft of my little In- 
come has been fpent as is neceffary, as I am a Bifhop. 
Nor do [repent of thofe Expences now, (tho’ fince my 
long Confinement, I have not receiv'd the leaft Part of 
the Income of my Deanry) not doubting in the leaft, 
but that God who hath liberally provided for me hi- 
therto, will ftill do it, and on his good Providence I 
fecurely rely. 

Was I influenc’d by any Diflike of the Eftablifh’d 
Religion, and fecretly inclin’d towards a Church of 
greater Pomp and Power? I have, my Lords, ever fince 
I knew what Popery was, oppos’d it; and the better I 
knew it, the more I diflik’d it. 

I begun my Study in Divinity, when the Popifh Con 
troverfy grew hot about that immortal Book of Ti/'ot- 
fon’s, when he undertook the Defence of the Prote- 
flant Caufe in general, and as fuch, I eileem’d him above 
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You will pardon me, my Lords, if I mention one 
Thing: 

Thirty Years ago, I writ in Defence of Martin Luther, 
and have preach’d, and writ to that Purpofe, from my 
Infangy; and whatever happens to me, I will fuffer 
any thing, and will, by God's Grace, burn at the Stake, 
rather than depart from any material Point of the 
Proteftant Religion, as profefs’d in the Church-o 
England. : 

Once more: Can I be fuppos’d to favour Arbitrary 
Power ? The whole Tenor of my Life hath been other- 
wife: I was alwaysa Friend of the Liberty of the Sub- 
je&t, and to the beft of my Power conftantly maintain’d 
it : I may have becn thought miftaken in the Meafures I 
took to fupport it. 

It matters not by what Party I was call’d, fo my A- 
&tions are uniform. 

To return to the Point: The Charge brought againft 
me in the Manner it is brought, is improbable: If I 
could be guilty of it, I muft have acted under a Spirit 
of Infatuation ; yet Ihave never been thought an Ideot 
or a Madman. 

My Lords, as to the Pains and Penalties contain’d in 
this Bill, they are great and grievous, beyond Example 
in their Nature and Dire€tion. 

I am here, my Lords, and have been expeSting an 
immediate Tryal. I have, my Lords, declin’d no Im- 
peachment. The Correfpondence with the Earl of Cla- 
rendon, was made Treafon, but with me ’tis only Felony. 
He was allow’d the Converfation of his Children, by the 
exprefs Words of the Aét: Mine are not fo much as to 
write, fo as to be fent to me. 

What is moft particular in my Cafe, I will repeat 
diftin@ly, that my Reverend Brethren may hear it. I 
gm render’d incapable of ufing or exercifing any Office, 
Funéftion, Authority, or Power Ecclefiaftical, net only 
in his Majefty’s Dominions, but any where elfe: Very 
hard ! That fuch Spiritual Power as is not deriv'd 
from Men, but God himfelf, fhould’ be taken from 
me! “ 

And I am not only depriv’d of all Offices, Dignities, 
and Benefices Ecclefiaftical, and for ever banifh’d the 
Realm, but likewife precluded from the Benefit of Royal 
Clemency, and made utterly incapable of any Pardon by. 
‘his Majetty, his Heirs and Succeffors. ati 
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* My Lords, I infift on my Innocence; that I am not 
guilty ; ‘that if 1 am not prov’d'fo, your Lordthips will 
thus judge 5 if otherwife, I perfwade myfeif, i thall 
find tome Degree of Mercy.; 

+ You wiki not ftrip a Man of his Subftance, and then 
fend him where he cannot fubfift; you will not fend him 
among Strangers, and then hinder others from perform- 
ing Humanity to him ; you will not give him lefs Time 
to order his Affairs and depart the Kingdom, than the 
Bill hath taken in pafling through both Houfes. 

- The Great Man } laft mention’d, carry’d a great For- 
tune with him into foreign Parts, and had the Langua- 
ges; was well acquainted‘abread: The Reverfe of all 
this is:my Cafe: { indeed am like him in nothing but 
his Innocence, and his Punithment. It is in no Man’s 
Power to make us differ in the‘one, but "tis in your Lord- 
fhips Power to make us differ widely in the other, and I 
hope your Lordfhips will do it. - 

But to fum up the Arguments : It hath been frequeat- 

dy obferv’d, that the higher the Crimes are, the fuller 
the Proofsought tobe. Here isa Charge of High Trea- 
fon brought againft me, with no Evidence at all. 

. My Lords, pardon me, what is not-Evidence at Law, 
can never be made fo byany Power on Earth ; for the 
Law that requir’d the Evidence, is as much the Law 
of the Land, as that which declares the Crime. - 

It is equally unjuft to declare any Proof legal, be- 
caufe of my Profecution : As extraordinary would it be, 
to declare the Acts themfelves, ex poft fatto. - : 
‘. Never was there a Charge of fo high a Nature, and f 
weakly prov’d. --~ ©.) ; 

: A Perfon dead, fo that there is not an Opportunity to 
falfify him by contradicting him, a Charge not fupport- 
ed by any one Evidence, nor by any one Proof of any 
thing that hath been writ or receiv’d by me, not even 
by any one criminal. Word prov’d to have been f{poken 
by me; but by intercepted Letters and Correfpondence, 
in which appears not the leatt Certainty. : 

:. Some of thofe Letters thewn to Perfons, with a Defign 
to faften fomething on them} ‘others writ in Cyphers; 
and fiGtitious Names, throwing out dark and ubitrufe 
Hints of what Perfons went by thofe Names, fometimes 
true and fometimes-doubtful, and often falie, who cone 
tinue all the while Strangers to the whole Tran{aétion, 
and riever make the Difcovery, ’till they feel and find it 
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advancing itfelf towards them: My Lords, this is my 
Cafe, in fhort. } H to 3 

T havea hard Task to prove my Innocence ¢ Shall I 
ftand convisted before your Lordfhips ‘on fuch an Evi- 
dence as this? The Hearfay of an Hearfay; a Party 
dead, and that deny’d, what he faid ; by ftrange and ob- 
{cure \aflages and fittitious Names in Letters ; by the 
Conjeftures of Decypherers, without any Opportunity 
given me of examining and looking into the Truth of 
their. Decyphering s. by the .Depofitions of Poft-Office 
Clerks about the Similitude of Hands ; their Depofi- 
tions made at diftant Times, and without comparing 
anyone: of the Originals, by a ftrange Interpretation of 
them; for nothing more, I am perfwaded, can be made 
of the Arguments, than. what is call’d the intercepted 
Correfpondence. 

Shall I, my Lords, be depriy’d of all that is dear to 
me, and in the Circumftances I am in, fcarce able to 
bear up, and by fuch an Evidence as would not bead- 
mitted in any other Caufe or any other Court; and 
would hardly affeéta Jew in the Inquifition of Spain? 

And fhall it be receiv’d againft a Bifhop of this 
Church, and a Member of this Houfe? :God forbid. 
Give me Leave to make Mention of a Text in Holy 
Writ : Againft an Elder receive not an Accusation, but be-- 
fore t>wo or three Witneffes, It is not faid, Condemn him 
not upon an Accufation, 3c. But Receive it not; Tam 
fomething more than an Elder, and fhall an Accufation a- 
gainft me be countenanc’d, without any one Inftance of 
Proof to fupport it? 

This is not dire&tly Matter. of Ecclefiaftical Conftitu- 
tion: There you read, one Witnefs fhould not rife up 
againft an Elder ; but here, at the Mouth of two Witnef- 
fes, or three Witneffes, fhall the Matter be eftablith’d: 
And as this Rule was tranflated in the State of the 
Church, People always thought fit to follow it. 

Shall I be the firft Bifhop in this Church, condemn’d 
upon Conjeéture, on fiftitious Names and obfcure Paflages 
in Letters, inftead of two or three Witneffes? 

Wilk not others endeavour to make the fame Prece- 
dent and defire the fame Influence of it to fucceed- 
ing Ages, and even concur in fuch an Aét, in order 
to render me incapable of ufing or exercifing any 
Power or Authority, Gc. Is this good Divinity or good 
Policy ? 

As 














N°XXXII for the Tear, 1724.33 


As to the Jultice of the tesmadane. in fome Refpeéts 
it hath a greater’ Power than the Sovereign Leviflature 
of the Univerfe'; for he can do nothing unjutt. ‘But’ 
tho’ there ‘dre’ no eBimits to’ be fet toa Parliament; yet 
they are generally thought to reftrain themfel ves, to 
guide their Proceedings in criminal Cafes, accordilig to 
the known Law. ° 

The Parliament may order & Criminal! to be tortut’d ; 
Who cari fay they cannot ? But they never did, 16r ever 
will, I'hépe ; bécaufe Torthrey tho’ ufed in other Coun- 
tries, is not known héte.'« 

Is. it not torturing to tania ‘Pains and Penalties on 
Perfons not fufpeéted of Guilt, nor plainly prov’d guilty? 
It isnot much unlike it. The Parliament may, ifthey 
pleafe, as well as upon the Bill of perpetual Impfifon- 
ments, upon a Bill of perpetual Exile, referve'to the 
Crown a Power to determine'the one as well -as the 
other. They have fo enacted it iit the one Cafe,-but 
they have ‘tot’ enafted it in'the other... The ‘Law 
knows nothing of *fuch abfolute! perpetual -Imprifone 
ments. 
~ The Law ‘may in like Manner, condemn a Mafiona 
Charge of accumulated and conftruttive Treafosiv: They 
did fo inthe Cafe of the Great Lerd Strafford, and-that 
by accumulated anid conftruétive Proof of fuch’ Treafon, 
that is, by fuch Proofs fo well interpreted, ‘as plainly 
to communicate Light and Strength to each’ other, and 
fo to have all Force, without the Formality of ‘Evi- 
dence. Was fluch Proof ever admitted by any-ont,. to 
deprive his Fellow Subject of his Fortune, of his Eftate, 
his Friends, and Country, and fend’him im’his old Age, 
without ‘Language or Hope; without Employavient ‘to 
get the Neceffaries of Life, to ftdrve: I f. y _— God 
forbid, i 
My Ruin is not of that Marient to any Number: of 
Men, to make it worth their‘while to violate, or Own 
to feem to violate their Conftitution in any Degree, 
which they ought to preferve againft «ny Attempts 
whatfoever. - 

But where‘once fuch extraordinary Steps as thefe are ta- 
ken, and we depart from the fix’d Rules and Forms of Ju- 
ftice,and try untrodden Paths, no Man knows where this 
fhall Rop. 

Though Iam worthy of no Regard, though what- 
foever i is dorie to me, may for that Reafon be leok’d upon 
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to be juft; yet your Lordthips will have fome Regard 
‘to your own lafting Intereit, and. that of Pofterity. 


This is a Proceeding with which the Conftitution is 


not acquainted, which, under the Pretence of fupport- 
ing wit at laft effe€tually deftroy it. .— 
or God’s fake lay afide thefe extraordinary Proceed- 
ings, fet not up thofe new and dangerous Precedents; 
I for-my Part will voluntarily and cheerfully go into 
perpetual Banifhment, and pleafe, myfelf that I amin 
fome Meafure, the Occafion of putting,a Stop to fuch 
Precedents, and doing fome Good to my Country; and 
will live, wherever I am, praying for its Profperity; 
and do, with the Word of Father Paul to the State of 
Venice, hy, Efto perpetuo: It is not my departing from 
it I am concern’d for: Let me depart, and let my Coun- 
try be fix’d upon the immoveable Foundation of Law and 
Juftice, and ftand for ever: , 
Ithave,; my Lords, taken much of. your. Lordthips 
Time, yet I muft beg your Attention a little lon+ 


© Sethe Part of my Charge hath been difprov’d by di+ 
rect and full Evidence, particularly that of writing the 
Letters of the 20th of April, or that I knew who wrote 
them ;. which I utterly deny that I ever did, or as yet do 
know. . Other Parts of the Charge there are, which are 
not. capable. of fuch Difproof, nor indeed require it; 
there I, reft, But my Lords, there is a Way allow’d of 
Vindicating myfelf. It is generally negative; that is, 
by protefting and declaring my Innocence to your Lord- 
thips,; in -the moft deliberate, ferious, and. folemn Man- 
ner; and appealing to God, the Searcher of Hearts, as 
tothe Truth of what I fay, as I doit in what follows: 
I am charg’d in the Report with dire&ting a Correfpon- 
dence to Mr. Kelly; but I folemnly deny, that I ever, 
direftly or indire@tly, faw a fingle Line of any of their 
Letters *till I met with them in Print. Nor was the 
Contents of any of them communicated to me, I do 
in the next Place deny, that I was ever privy to any 
Memorial to be drawn up to be deliver’d to the Re- 
gent. Nor was I ever acquainted with any Attempt to 
be made on the King’s going to Hanover, or at the Time 
of the Ele&tion. Nor did I hear the leafi Rumodr of 
the Plot to take Place, after the breaking up of the 
Camp, till fome Time after Mr. Layer’s Commitment, 
Ido with the fame Solemnity declare, that I never col- 
IeSted, remitted, receiv’d, or ask’d any Money of 
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any Man to facilitate thefe Defigns; nor was I ever 
acquainted with, or had any Remittances whatfoever 
from any of thofe Perfons. I never drew any De- 
claration, Minutes, or Paper, in the Name of the 
Pretender, as is exprefly charg’d upon me; and that I 
never knew of any Commiffion iffu’d, Preparation of 
Arms, Officers, or Soldiers, or the Methods taken to pro- 
cure any, in order to raife an Infurreétion in thefe 
Kingdoms. All this I declare to be true, and will fo 
declare to the laft Gafp of my Breath. 

And I am fure, the further your Lordfhips examine 
into this Affair, the more you will be convinc’d of 
my Innocency. Thefe contain all the Capital Ar- 
ticles of which I am accus’d in the Report of the Houfe 
of Commons. 

Had the Charge been as fully prov’d as afcertain’d, it 
had been vain to make Proteftations of my Innocency, 
tho’ never fo folemn. 

But as the Charge is only fupported by the flightett 
Probabilities, and which cannot be difprov’d in any In- 
ftance, without proving a Negative : Allow the folemn 
Affeverations of a Man in Behalf of -his own Innocence 
to have their due Weight, and I ask no more, than that 
they may have as much Influence with your Lordthips 
as they have Truth. 

If en any Account there fhall ftill be thought by your 
Lordfhips to be any feeming Strength in the Proofs a- 
gainft me: If by your Lordthips Judgments, {pringing 
from unknown Motives, I fhall be thought to be guilty, 
if for any Reafons, or Neceflity of State, in the Wifdom 
and Juflice of which I am no competent Judge; if your 
Lordthips fhall proceed to pafs this Bill againft me, God’s 
Will be done : Naked came [ out of my Mother’s Womb, and 
naked fhall I returns and whether he gives or takes away, 


bleffed be the Name of the Lord. 





The Bifhop having done fpeaking, and being with his 
Counfel withdrawn, the Lord Lechmere took Notice, that 
the moft material Part of the Charge againit that Prelate, 
was his Difating the treafonable Letter to Mr. Kelly; 
and fince he was the only legal Witnefs they could have 
in this doubtful Cafe, he therefore mov’d, That George 
Kelly alias Johnfon, now a Prifoner in the Tower of Lon- 
don, be brought to the Bar of this Houfe on Monday 
Morning next, to be examin’d upon Oath, on the Bill 
intitled, 4a AG to infliét — and Penalties on F 7 
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Lord Bishop of Rochefter. He was feconded by the Earl 
of Carlijle, but oppos’d by the Court- Lords; ‘fo that 
the Queftion being put upon his Motion, it was re- 
folv’d in the Negative, by 80 Voices againft forty; 
Whereupon feveral Lords enter’d and fign’d the follow- 
ing Proteftation. 








_ , Diffentient? “s 

1. Becaufe we think it unqueftionable, that the faid Kelly 
is a competent legal Witneis to the Matters charg’d by 
the Bifl againft the Bifhop, and could not be legally re- 
fus'd to be fworn as fuch, if the Bifhop were on his 
Trvyal for the fame in the ordinary Courfe of Juftices 
and that, whether the faid Kelly was produc’d for or a- 
gainfl the Bifhop. And we conceive, that if the Coun- 
fel for the Bill had thought fit to have produc’d him in 
Support of the Bill, that even no legal Objettion could 
have been made by the Bifhop’s Counfel againft his be- 
ing fo produc’d and fworn ; the Bill pafs’d this Houfe 
agrinft the fuid Kelty not having receiv’d the Royal Af- 
fent, and there not being in the faid Bill, in our Opini- 
ons, any thing that can deftroy even his legal Teftimony, 
when the fame is pafs’d intoa Law. 

‘o, Becaufe-the three Letters dated April 20, 1722, 
fuppos’d to contain treafonable Correfpondences with the 
Pretender and fome of his Agents, have been made the 
principal Charge againft the Bifhop, and have been en- 
deavour’d to be prov’d to have been diétated’ to the 
fiid' Kelly by the Bifhop, at or about the Time of their 
Date ; but this not being as yet done, as we think, by 
direct or pofitive Proof, by any living Witnefs of the 
Faa@, but by Circumftances only ; we think it moft 
proper, ahd moft fafe and juft, to endeavour to difcover 
the Truth of that matcrial Fa&t by the beft Evidence 
the Nature of the Thing can'‘admit of; and that 
this. Houfe fhould net be left under the Diffcultics 
of judging on this extraordinary Occafion, from doubt- 
ful Circumftances, if the Faét may be clear’d by cer: 
tain pofitive Proof, and the Examination of a compe- 
tent anda livipg Witnefs, upon Oath, at the Bar of this 
Houfe. | 

. Becaufe feveral living Witneffes have been ex- 
amin’d on Oath, at the Bar of this Houfe, on Behalf of 
the Bifhop, in order to prove by their pofitive Teftimony, 
and other Circumftgnces, that the Bithop did not dictate 
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or direé&t, or was any way privy to the writing the faid 
Letters, or any of them, which has, in our Judgments, 
render’d it yet of greater Importance, that the fuppos’d 
Writer of thofe Letters fhould be brought under the moit 
ftri& and folemn Examination, before the Bill has pais’d 
this Houfe. ; ; 

4: Becaufe the faid Kelly, tho’ examin’d before Com- 
mittees of both Houfes of parliament, and elfewhere, 
hath not, to our Knowledge, been vet examin’d on Oath, 
to the Matters, contain’d in this Bill, and it having ap- 
pear’d to us, in other Inftances on this Occafion, pur- 
ticularly of Mrs. Barnes examin’d for the Bill, and. of 
Bingley againft it, who have materially varied their Ex- 
aminations atthe Bar’of this Houfe, trom their former 
Examinations, at the fame Time declaring, that their 
former Examinations were not taken and fworn to by 
them ; wethink it may be both dangerous and derogatory 
to the Honour and Juftice of the Houfe, not to examine 
on Oath, a Perfon capable of difcovering the Matters 
of Faét,,on which the Juftice of the Bill againft the Bi- 
fhop muft depend; and efpecially after the faid Kelly hath 
declar’d in the moft folemn Mannet, next to that of his 
being upon Oath, that the Bifhop did not diftate, or 
was ‘privy to the writing the faid Letters, or any of 
them; and the Bifhop himfelf, in his Defence, having 
alfo, in the moft folemn Manner of Affeveration, de- 
clar’d his Innocence in this Particular; and exprefly re- 
ferring to the former Affeverations of the faid Kelly, as 
we conceive, as a Teftimony in Confirmation of his own 
Affeverations. 

5: Becaufe we conceive, that the faid. Kelly was not on- 
lv alegal Witnefs for or againft the Bithop, in the {triét- 
eft Conftrustion of Courts of Judicature, but the Ex. 
amination of him upon Oath, in this Bill, is inevery 
Refpe&t: whatfoever, in our Judgments, lefs liable to 
Objeétion than many, and moft other Evidences, which 
on this Occafion have been allow’d; becaufe the Ril} 
pafs’d by this Houfe againft the faid Kelly, if it ob- 
tains the Royal Affent, as. is moft probable, doth in 
Judgment ‘of Law, as hath been declar’d by the Judges, 
acquit him of any future Profecution for the faid Trea. 
fons therein charg’d upon him: And there is mo Jude- 
ment or Punifhment inflifted upon him in the fiid 
Bill, which can, when pafs’d, deftroy his Capacity of 
giving Evidence on anv Occafioh ; and the fame having 
pafs’a this Houfe, and not pafs’? the Rovsl Affent, 
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leaves the faid Kelly, in our Opinions, under lef$ Influ- 
ence either of Hopes or Fears, than fuch Witneffes which 
have been examin’d on this Occafion, under Commit. 
ments and Charge of High Treafon ; and, as we conceive, 
lefs liable to that Objeftion, than the Declaration of 
Philip Neynoe, which has been read againft the Bifhop, 
tho’ never fign’d or fworn to by him, and the faid Ney- 
noe, fome Months fince drown’d in endeavouring his B. 
fcape; and which Declaration appears to us to have been 
made by him tnder the ftrongeft Influences of Guilt 
and Terror. 

6. We think, the Crimes charg’d in the Bill againft 
the faid Kelly, are in their Nature, diftin&t and indepen- 
dent on thofe charg’d on the Bifhop, Kelly’s Guilt in 
writing the faid treafonable Letters prov’d upon him, 
being the fame, altho’ the Bifhop be altogether innocent 
in Relation thereto, for which, -as we conceive, this 
Houfe did refufe to permit Kelly, on his Bill, to give E- 
vidence that the Bifhop did not dictate the faid Letters ; 
and for which Reafon, we are of Opinion, that the E- 
vidence which Kelly might have given, touching the Bi- 
fhop’s diftating the faid Letters, or not, would ‘have 
produc’d no Confequence at all with Regard to the Bill 
pafs’d againft himfelf, altho’ tt muft neceffarily have 
contributed to the Proof of the Guilt or Innocence of 
the Bifhop. : 

7- This Houfe having with great Honour and Jutftice 
declar’d to feveral Perfons produc’d as Witneffes on this 
Occafion, that it was not requir’d from them to depofe to 
any thing which did, or might tend to their own Accu- 
fation ; the Teftimony of the faid Kelly, if he. had been 
examin’d upon Oath, we doubt not, would have been 
taken under the fame juft Indulgence; and if he 
had fubmitted to have been examin’d on Oath, to the 
Matters of this Bill, fuch Examination being in that 
Refpe&, voluntary, could not, in our Opinions, have 
been conftrued as forc’d from him by the Authority of 
this Houfe ; and fuch a Teftimony as he might have 
given, would have remain’d under Confideration and 
Judgment of this Houfe, as to its Credit and Influence, 
on all Circumftances, in the fame Manner as the other 
Evidence for and againft the Bill ftill does. 





Cowper, Bathurft, Berkeley de Str. 
Strafford, Salisbury, Fran. Ceftrien. 
Scar{dale, Northampton, Willoughby de Br. 


Dartmouth, 
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Dartmouth, Bingley, Masham, 
Lechmere, Foley, Poulet, 
Pomfret, Anzglefey, Compton, 
Afhburnham, Bruce, Middleton, 
€ardigan, Gower, Hereford, 
Litchfield, Uxbridge, Hay, 
Guilford, Exeter, Denbigh, 
Aylesford, Brook, Wharton. 
efton, Craven, 





On Monday the 13th of May, the Bifhop of Roche/Per 
being for the laft Time brought to the Bar of the Lords 
Houfe, Mr. Reeves, one of the Counfel for the Bill, made 
the following Reply to the Bifhop’s Defence : 


Mr. Reeves’s Reply to the Defence of the Bifhop of Ro- 
chefter. 

May it pleafe your Lordjfhips, 

permit me to offer fomething by Way of Reply 
T to the Arguments that have been made Ufe of, and 
the Evidence that hath been given in Behalf of the Bi- 
fhop of Rochefter. 

My Lords, I thall not trouble your Lordfhips with en- 
tring far into the Arguments infifted on by the other Side, 
concerning the Power of the Parliament to pafs Bills of 
Attainder ; Bills of Pains and Penalties, and Bills of 
Attainder have been treated by them as inconfiftent 
with, and unknown to our Conftitution, unlefs in a few 
Inftanices which afterwards have been condemn’d; and 

they have mention’d the Cafe of Sir ‘John Fenwick, 
which is a Precedent of a Perfon attainted without legal 
Evidence, tho’ he were forth-coming and amefnable to 
Juftice, and his Attainder remains ftill unrevers’d. And 
as to Bills of Pains and Penalties, they fhould, before 
they inveigh’d fo much againft them, have eonfider’d, 
that two fuch Bills have now already pafs’d your Lord- 
thips Houfe; and the Bills againft Counter, Bernardi, and 
others, and againft the late South-Sea Direftors, are Pre- 
cedents of Bills of this Kind. 

They have mention’d many Inftances, where Perfons 
have been profecuted according to the known Rules of 
Law, and the Parliament did not think fit to interpofe. 
And doubtlefs, my Lords, generally fpeaking, where 
Evidence is to‘be had, and to be produc’d, and the Per- 
fons are forth-coming, it is right to proceed according to 
the known Rules of Law, in the ordinary Courts of Juftice. 

But 
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But where Confpirators are carrying on their Defigns 
with Art, and contriving to fhelter themfelves from 
thofe known Rules of Law; we apprehend, my Lords, 
the ordinary Profecutions at Law will be no Argument 
againft the Legiflature’s making Ufe of their Authority, 
when the Circumftances of the Cafe, the Prefervation of 
the publick Peace, the Safety of the Conftitution, require 
it. , 

But I beg Leave to mention one Inftance, in which 
they are miftaken: They have faid, that in the Cafe of 
the Regicides (that horrid and deteftable Treafon ! ) they 
wete all profecuted according to the ordinary Courfe of 
Law ; but if they had look’d into the Aéts of Parlia- 
ment, they would have found, that fome of them were 
punifh’d by Bills of Pains and Penalties. The Lord 
Manfon, and others, who fat as Judges in the pretended 
High Court of Juftice, were refery’d by two A&ts of 
Parliament that pafs’d, to have Pains and Penalties in- 
lifted upon them; and tho’ there was Evidence in 
that Cafe to have attainted them according to the ordi- 
naty Courfe of Law, the Parliament did proceed to pu- 
nifh them by Pains and Penalties, and they were not 
try’d according to the ordinary Courfe of Law. This I 
obferve in Relation to the Power and Ufage of Parlia- 
ments, in. pafling Bills of this Kind. 

My Lords, in the next Place I beg Leave to take No- 
tice, that the Obfervations that: have been made, and 
the Evidence that hath been given by them, as to Faéts 
mention’d in the Report and Appendix concerning 
which we have given no Evidence at all, ought to 
be laid out of this Cafe, as foreign to the Matter before 
vour Lordfhips. The Matters we have given in Evi 
dence, it was proper for them to anfwer ; but they have 
gone into the Report and Appendix, in order to difprove 
Fa&ts mention’d there, tho” we gave no Evidence con- 
cerning them; and we humbly apprehend, it is not ne- 
ceffary for us to follow them as to thofe Fatts; for if 
we maintain the Charge we have given, it doth not con- 
cern us to make good every Article in the Report and 
Appendix, relating to this Reverend Prelate. 

My Lords, we muft admit the Evidence produc’d to 
charge the Reverend Prelate at your Lordfhips Bar, is 
Evidence not all of it ftritly legal againft him, if he 
was to be try’d accerding the ordinary Courfe of Juftice 
in Weftminfter-Hall, But my Lords, we humbly appree 
hend, you are not ty’d tothe Rules of Weftminfter-Hall 5 
for 



























Sit a 


Rae 





{ 


TR 









- ae oe OO tan 9 2 oe 





N° XXXII forthe Tear 1724. 62 


for if your Lordfhips are fatistied that the FaGts prov’d, 
laying them all together,do conclude the Reverend Prelate 
at the Bar guilty, notwithftanding they do not amount to 
Evidence according to:the ordinary Rules of We/tmin- 
fter-Hall, your Lordfhips will be of Opinion, that it 
is fit he fhould be punith’d. 

My Lords, the Evidence that hath been given by us, 
as to Faéts comitted by the Bifhop of Rochéfter, hath 
been chiefly from three Letters, dated the 20th of 4pril, 
1722 3 each of thefe was written in the Hand of Mr. 
Kelly, and diftated by my Lord Bithop of: Rochefter. 
Thefe Letters are writ fome Part in Cyphers, and fome 
Part not; they are fign’d by the Names of T. “Jones, T. 
Illington, and the Figures 1378. My Lords, if thefe 
three Letters are prov’d to your Lordfhips Satisfattion, 
to be the Letters of my Lord Bifhop of Rochefter, we 
humbly apprehend, they do prove all the Allegations 
in the Bill, which my Lord Bithop of Rochefter hath 
been pleas’d to call upon us to fhew that he hath been 
guilty of. :They do contain, as we fay, and as plain- 
ly appears from the Letters themfelves, Matters rela- 
ting to confulting and confpiring to invite a foreign 
Force into this Kingdom, for an Invafion, and to pro- 
mote an Infurreftion.. And if the Name of ‘fack/on is 
the Name by which the Pretender is fignified, that Let- 
ter will prove the other Part of the Bill, that the Bifhop 
of Rocheféer hath held Correfpondence with the Preten- 
dtr himfelf. ; 

I beg Leave to obferve upon the Word ‘Fack/on; it hath 
been infifted upon, that tho’ it is contain’d in P/unket’s 
Cypher, yet ‘fack/on may fignifie in Mr. Plunket’s Cypher 
one Thing, and in thefe Letters another; and thefe 
Letters are contriv’d in Figures, and not thofe cant 
Words and Names, as in Mr.Plunket’s; but fo far they 
go, to admit, that in Plunket’s Cypher, the Name of 
‘Fackfon ftands for the Pretender. My Lord Bithop of 
Rochefter was pleas’d to obferve, that in all the Corre- 
fpondence. between Mr. Kelly and the Perfons with 
whom he correfponded abroad, there is no Name con- 
tain’d in Mr. Plunket’s Cypher, which Kelly hath made 
Ufe in any of his Letters but this. 

My Lords, it appears to your Lordfhips, that in the 
Correfpondence between Mr. Kelly and the Perfons a- 
broad, feveral other Names mention’d in Plunket’s Cy- 
pher, have been ufed ; and it is not matcrial, whether 
thefe Names are contain’d in the Letters writ by Kelly 

him€if, 
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himfelf or in thofe of his Correfpondents writing to 
him. When his Correfpondents write to him, in An- 
fwer to his: Letters, they ufe feveral other‘of the 
Names which are contain’d in Plunket’s Cypher, which 
we humbly apprehend, is the fame Thing as to this 
Purpofe, as if they were ufed in Mr. Kelly’s Letters ; 
for he muft be-prefirm’d to know the Meaning of thofe 
fiftitious Names, when they are contain’d in Letters 
that come in Anfwer to Letters from him, in the Cor- 
sefpondence which he carries on; and we humbly ap- 
prehend, my Lords, that is as {trong an Evidence, as if 
they had been contain’d in the Letters writ by Kelly 
himfelf. Therefore my Lords, I beg Leave to take No- 
tice of feveral Names that are in Mr. Plunket’s Cypher, 
and us’d. by Mr. Kelly’s Correfpondents, in their Letters 
to him. 

There isthe Name of Xoland, which flands for Wo- 
“gan the Name of Lane, which ftands for Lord Marr ; 
the Name of Cane, which ftands for Dillon; and the 
Name of Howell, for Glafcock. My Lords, all thefe 
Names are in Mr. Plunket’s Cypher, and made Ufe of 
in the Letters that pafs’d between Mr. Kelly and his 
Correfpondents. 

I beg Leave, to fubmit it to your Lrdfhips, when a- 
meng Perfons concern’d in carrying on the fame Con- 
Qpiracy, Cyphers are made Ufe of, and in the Cyphers 
of fome of the Confpirators, the Names compriz’d in 
Letters, writ by others of the Confpirators, are con- 
tain’d, whether it, is not a reafonable Evidence, that 
thofe fi@titious Names contain’d in the Cyphers of one 
of the Confpirators, and made Ufe of in the Letters 
of the other, fignify the fame Perfons; unlefs there is 
fomething to diftinguifh the Cafe, and fhew, that the 
fame Names are made Ufe of to denote feveral Per- 
fons. 

My Lords, we fubmit it to your Lordfhips, that it is 
plain from the Evidence we have given, that thefe 
three Letters are writ by the fame Hands and by the 
Circumftances in the Letters, they appear to be diétated 
by one and the very fame Perfon. Therefore my Lords, 
the Enquiry will be, who is the Perfon defcrib’d by the 

Names of T. Sones, T. Illington, and the Figures 1378 ; 
for if we have prov’d the Bifhop of Rocheféer to be 
denoted in this Correfpondence by the Names of ones 
and Iilington, and that thefe Letters were written by 
Kelly, and dictated by ‘Jones and I/lington, then the Bifhop 
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of Rochefter is the ‘Perfon by whom thefe Letters were 
diated. 

Fhis will appear to your Lordthips, from other Faéts 
contain’d in Letters intercepted in this Currefpondence ; 
Fa&ts, that all of them together, can relate to no Perfon 
but the Bifhop'of Rochefter. The Circumftances of the 
Bifhop and his ‘Family, are exaétly deferib’d in the 
three Letters of the 20th of April; and thofe Cir- 
cumftances plainly fhew, that all the three Letters were 
di€tated by the fame Perfon, and that the Figures, 
1378, denote the fame Perfon, that ‘Jones and Illingtin 
do. There are feveral other Faéts contain’d in the in- 
tercepted Letters, that denote Zones and Iilington to be the 
Bifhop of Rocheffer. One of them is the Fact relating to 
a Dog fent over to Mr. Kelly, wich appears by the Evi- 
dence given, to have been defign’d for the Bifhop of 
Rochefter. 

The next Circumftance obfervable in the intércepted 
Correfpondence between Mr. Kelly and his Friends a- 
broad, is the Letter dated the 30th of gay 1722, 
E. 35. which fays, Mrs. Jones dy'd laff Week, and wien 
the ae of Mourning are over, he will, I hope, be fit for 
Bufinefs. 

My Lords, it hath been given in Evidence, his own 
Witneffes as well as ours, have given an Account, that 
the Bifhop’s Lady dy’d the 26th of April: This Le¢- 
ter is dated the goth of the fame April, confequently 
this fuits exaétly with the‘Bifhop’s Circumftances as to 





‘his Lady being dead. ; 


That ‘fones and Iilington are the fame, appears like- 
wife by the Anfwer given to this Letter, dated the 20th 
of May, 1722, E. 43, which fays, ‘ Mrs. Chivers gives 


nd prays you will condole 


© you her kind Services, a 

‘in his Name’ on the Death’of Mrs. Ilington” My 
Lords, this Letter is in Anfwer to that of the 30th of 
April; for it begins, ‘ Yours of the 30th of pri’, 
‘ which fhould have come bythe laft Polt, is come to 
© Hand.’ And this Letter condoleson the Death of Mrs. 
Illington, whereas the Letter of the 3th of April, gave 
an Account that Mrs. Sones was dead : So that fones and 
Illington appear by thefe Letters to denote the fame Per- 
fon. 
My Lords, thefe are Letters writ by Correfpondents, 
concern’d one with another, incarrying on this Confpi- 
racy. It hath, been objeéted on the Behalf of. my Lord 
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of thefe Letters, nor did any of them come to his Hands, 
nor were they writ by his Direftions, but that they 
pafs’d between Mr. Kelly and his Correfpondents abroad. 
Your Lordfhips, we hope, will be of ; Opinion, in, a 
Crorefpondence of this Nature, (unlefs they thew fome- 
thing to induce your Lordfhips to believe, that there 
hath been a malicious Defign in the Parties between 
whom thefe Letters pafs’d, to denote the Bifhop of Ro- 
chefter in order to charge him) that thefe are Fa&ts which 
amount to acertain Proof who the Perfon is, that us’d 
to go by the Names of. ones and Lillington. 

Your Lordthips obferve how the Matter ftands: Mr. 
Jones and Lillington is a Perfon, defcrib’d by the Letters 
of the 20th of April, tobe in great Pain himfelf, to be 
in Melancholy Circumftances in other Refpeéts: He 
appears by the Evidence at that Time to have been ill 
of the Gout, his Lady appears to have been ill, and 
dying, ; Mrs. ‘Jones and. Mr. Illington is a Perfon to whom 
a Dog was fent, and it appears by, the Evidence, that 
this Dog was defign’d for the Bifhop of Rochefter. Mrs. 
“Jones, in one Letter, ’tis faid, dy'd laft Week ; and in 
another Letter they condole the Death .of-Mrs. JIlling- 
ton; and it appears, the Bifhop’s Lady dy’d the Week 
before the.30th of April... . 

There are other Circumftances which I fhould men- 
tion in Relation to the Times when the Bifhop was in 
London, and when in. the Country ; which we appre- 
hend, is an additional Proof who was meant by the 
Names of ‘Jones and Illingten. Therefore in Letter E. 
4t: a. Kelly fays, Mr. lington is now in Town, and pre- 
fents his kind Service fap 3. he is glad to hear you receiv'd 
his Letters byCrow, and.qifhes his next may be more to your 
Satisfattion. Prune. 

This Letter is dated the 7th of May; there it is faid, 
Mr. Jones is now in Town.. It appears by the Exami- 
nation of Wood, the Coachman, that.on the 7th of May, 
my Lord Bithop of Rochefter was ip Bown. 

Where is another Letter dated the. 7th of May, 1722, 
direfted to Mu/grave, E. 42.. which I beg Leave to make 
fome Obfervations on. there it-is faid,.I had the Favour 
of yours, which I communicated to Mr. Jones, who is come to 
Town only for u Day. 

My Lords, this Letter thews, that the Perfon deno- 
ted by the Name of Jones was come to Town ; but they 
ebjeét. that this Letter cannot be apply’d to denote the 
Bithop of Rochefter, becaufe it appears by the Depofi- 

sion 








ce et es 


~~ Oo 


on ee © 


N°XXXII | for the Tear 1724. 67 





tion of Wood, that the Bifhop of Rocheffer ftaid in Town 
*till the 10th of May ; fo confequently he did not come 
to Town only for.a Day, and confequently can’t be the 
Perfon meantinthat Letter, © 

My Lords, as ;to that, it appears, that the Fatt con- 
cerning Mr, ‘Jones, applying it to the Bifhop of. Rocheffer, 
of his beingcome to Town; is true; as to the Bifhop’s 
being come to Town only for.a Day, that is not‘Matter 
of Fa&, but of the Apprehenficn of the Writer: He 
apprehended, ‘he Was only come:to Town for a Day, but 
he:might be: miftaken in that; -but the Fa& of his:be- 
ing) come to:-Town is true, the Apprehenfion ‘of the 
Writer that he came only for a Day, is falfe. | But we 
muft fubmit it to your Lordfhips; the Apprehenfion of 
the Writer is not fufiicient to avoid the Truth of the Fatt 
contain’d in that Letter, when we have prov’d,. that my 
Lord Bithop of Rochefler was in Town on'the Day when 
Mr. Fones . is: mention’d to have been in Town in that 
Letter. 2 oily ; 

Another Letter;;dated Thurfday the 1oth of May, 
1722, E, 44, fays,: Ulington:is: gone into the Country, and 
fent me Word he'would be in Town on Tuefday Night, when 
he hath: defir’d to fee me at a particular Hour, by which 1 
conclude, it may be about Bufinefs. andthe Tuefday fol- 
lowing that Thurfday, happen’d to be the 15th of May. 
Another Letter E..45, and dated the 14th of May, 1722, 
fays, Mr. Jones is ftill'in the Country, ut he hath fent me 
Word he will be in Town to-morrow. My Lords, upon the 
Examination of.the Coachman Wood, it doth appear, that 
the Bifhop of Rochkeffer was out of Town the roth of 
May, out of Tewn the 14th of May, but that he came 





‘to Town the 15th of May, which is the Day mention’d 


in thefe Letters that he had promis’d to come to Town : 
Sothat here are additional Circumftances, all agreeing 
to prove, that the Bifhop of Rochefter was denoted by the 
Names of ones and Illington. My Lords, this is not 
probable cunjef&tural Evidence only, as has been ob- 
jeSted. 
: Thefe. Letters contain Fafts, and the Confequence 
from them is, that Sfones and Iilington is the Bilhop of 
Rochefter, in whom all thefe Faftsagree. It isalmoft 
morally impoflible, that all thefe Fatts fhould agree in 
the Cafe of any other Perfon, as they do in the Cafe of 
the Bithop of Rochefter. 

{¢ hath been argu’d, as to the Letters of the 20th of 


April, Was he the only Perfon that was in Pain and me- 
° I2 lancholy 
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Jancholy Circumftances at- that Time? A great many 
might be fo, . They go thro’ the Particulars of his being 
in Town and in the Country 3 a great mariy Perfons might 
be in Town and in the Country on thofe. Days befides. 
him. It is true, it might be.fo. Was there no Body 
whofe Lady dy’d the Week before the 30th of Apri/, but 
the Bifhop.of Rochefter 2 Certainly there area great ma- 
ny,te whom that Circumflance may beapply’d. But my 
Lords, taking. the Circumflances together, they cannot 
all ‘of. them: concur in the Cafe of any other Perfon, 
as they. do in the Cafe of my Lord Bifhop of Rochefter. 

It may not be improper here to take Notice of fome 
othet.of the intercepted Letters, that have been given in 
Evidencé to your Lordfhips, which mention the Names 
of ‘Jones and Iilington. 

In Mr. Kelly’s Letters, giving an Account of his being 
taken up, and. his Examination before the Council, he 
takes Notice of his being examin’d concerhing the Per- 
fons that were meant by feveral fiftitious Names fand a- 
mong the reft, ‘ones and Iilington, who, he fays, are 
chiefly firuck at. This is to give an Intimation to his 
Correfpondents abroad, that there had been a Difcovery 
that the fictitious Names, concerning which he had been 
¢xamin’d, were made Ufe of in their Correfpondence. 
He' comes. afterwards and writes a Letter, after fuch 
Time as he was bail’d (he was taken the 19th of May, 
and bail’d the 7th of Sfune) wherein he fays, It is ab- 
folutely necefJary now, that there thould be.a-new Book of Ac- 
counts ; fays he, They muft ufe no more their prefent Book of 
Accounts, fince thofe who have got Part, may have got the Waole. 

My Lords, we humbly fubmit it, that it is a plain 
Owning of Kelly, by this Letter, that the Names in- 
quir’d after, were the Names made Ufe of in the Cor- 
refpondence, and therefore he favs, It is necefJary to have 
a new® Book of Accounts, that is, other Cyphers, and ficti- 
tious Names, by which to carry on-their Correfpon- 
dence: He owns they have got Part, and fears they 
may have got the Whole. From that Time the Names 
of ‘Jones and Iilington are no more met with in the Cor- 
rcfpondence that follows. We have gone no farther in 
our Evidence to fix any other Names to mean the Bifhop 
of: Rocheftcr, but only the Names of Jones and Il ington, 
But there are other Names which in the Letters that 
foliow, probably are defign’d to mean the Bifhop of' 
Rochefter ; but they will be out of the Cafe, becaufe 
we have given no Evidence conceyning them ; and the 
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plain Reafon why Tones and Iilington are not made Ufe 
of any longer, is becaufe it appears on the Examination 
of Mr. Kelly, that thofe Names were mention’d; there- 
fore they were afraid, by making Ufe of thofe Names, 
the Correfpondence might be difcover’d, and it might 
prejudice the Perfons who went by thofe fiftitious Names. 
his is the Subftance of the ers writ to and from 
Mr. Kelly and his Correfpondents, concerning the Perfon 
that goes by the Names of fones and Iilington. Tho’ my 
Lord Bifhop of Rochefter infifts, that he is not prov’d to 
be the Perfon concern’d in writing thefe Letters, and. 
that he had no Notice of them, and » be they ought 
not to be look’d upon as Evidence againft him: We 
fubmit it to your Lordfhips, ina Correfpondence of this 
Nature, when we purfue Fagts and Circumftances that 
are ftated, and arife from the intercepted Letters, which 
when they come to be apply’d together, are a plain In- 
dication of the Perfon that is meant by them; when 
thefe Circumitances and Faéts can fit none but the Bi- 
fhop of Rochefter, we hope, tho” it is not legal Evidence 
in Weftminfter-Hall, yet it is fatisfaftory Evidence to 
induce your Lordthips to believe, and be convinc’d, that 
no Perfon can be denoted by thefe Names but the Bifhop 
of Rochefter. This is a Matter that the Bifhop of Ro- 
cheffer could not, with all his Care, be aware of; he takes 
Care that the Letters of the 20th of April are in Cy- 
phers, and not writ with his own Hand ; fictitious Names 
are made Ufe of, and he thinks, he fhall be fhelter’d by 
this Means from being found out to be the Perfon. The 
other Faéts could not be fuppos’d would come out to ex- 
plain the Perfon. But, my Lords, very often there is 
a Providence in dete&ting Things of this Nature, and 
where the greateft Caution and Care is us’d, Circum- 
ftances (that human Prudence could not guard againft) 
are fo ftrong and convincing, that they difcover fuch 
_fecret Correfpondence, and plainly prove who is the 
Perfon carrying it on. Since Texts of Scripture have 
been cited on the other Side, my Lords, I beg Leave 
to ufe one on this Occafion ? and that is, Cur/e not the 
King, no, not inthy Thought, for a Bird of the Air shall 


carry the Voice, and that which hath Wings fhall tell the 
Matter. 





In thefe treafonable Confpiracies and Correfponden- 
ces againft the King and Government, (notwith{tanding 
they are carry’d on fo fecretly, that the Confpirators 
think nothing can difcover them) there happen fome- 


times, 
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times, through Providence, fuch Circumftances which 
the Perfons cannot be aware of, that bring thofe Things 
of Darknefs to Light ; and we hope, this may be an 
Example, that may deter'any Perfon from going in the 
moft fecret and conceal’d Way to engage in any thing of 
this Nature. 

My Lords, there is a Matter I fhall beg Leave to men- 
tion to your Lordfhips, ‘becaufe my Lord Bifhop hath 
infinuated, as if I mrde"hard and harfh Application of 
thé Letter ‘taken upon his Servant. My Lords, he fays, 
that the Conftruftion [ put upon that Letter, was not 
a natural but an ill-natur’d Explication. The Letter 
mentions‘an Impeachment, and (fiys the Bifhop, in the 
Letter) If'the Impeachment cannot be ftopp'd, Lam prifoner 
for’ fame "Years without’ Remedy. My Lords, I did ob- 
ferve ‘oh that Expreffion in the Letter, that it feem’d to 
impért a Senfe of my Lord Bifhop’s Guilt, becaufe he 
faitt, he ‘was unavoidably a Prifoner for fome Years, 
My Lord Bifhop fays, ‘This is by no Means a natural 
“but a forc’d and ill-natur’d Explication ; fer in that 
¢ Place he’meant no more than ifan Impeachment were 
© lodg’d,it would not be profecuted, but made Ufe of only 
“ that he might be detain’d a Prifoner for fome Years. 

My Lords, I muft fubmit it to your Lordthips, whith 
is the moft genuine and natural Interpretation, that 
which I put upon the Woftds, or that which my Lord 
Bithop of Rochefter doth ; which fo highly refletts on 
the Honour and Juftice of your Lordthips, and the Houfe 
of Cominons. 

My Lords, I beg Leave in the next Place to take No- 
tice of the Evidence that hath been given on the Be- 
half of my Lord Bifhop’ of’ Rocheffer, and to confider, 
whether that is fufficient Evidence to fatisfy your 
Lordfhips of his Innocence. My Lords, we did read 
the Examination of Mr. Neynoe, one of his Exami- 
nations, and the laft that was taken; they on the other 
Side, call’d for three other Examinations, of which the 
laft Examination, which we read, was an Abftra&t ; they 
read'them all, and, my Lords, the Examination which 
we read, was confiftent with three other Examinations, 
with Relation.to my Lord Bithop of Rocheffer ; and I muft 
own, that the Charge in the Examination of Neynoe, up- 
on my Lord 'Bifhop of Rocheffer, is only Hearfay from 
Kelly; that Mr. Kelly did tell Neynoe, that the Bifhap of 
Rochefter held’Correfpondence with the Pretender and 
his Agents; and that he was employ’d by the Bithop in 
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writing for him, and carrying on the faid Correfpon- 

“ dences : So far my Lords, it is Hearfay, what Mr. Kelly 
told Neynoe. Now, as to Mr. Kelly himfelf, it did affect 
him by charging that he had confefs’d to Neynoe, that 
he did carry on fuch a Correfpondence ; but as to my 
Lord Bifhop, it, cannot affeé&t him but as Hearfay, and 
we muft agree, that if there was nothing elfe in the 
Cafe but this, ‘all the Arguments made Ufe of againft 
fuch Evidence, would be of great Weight. My Lords, 
IT can’t fay, that.this Charge from Neynoc’s Examina- 
tion is of Weight to charge the ‘Bithop of Rochéfter, fo 
as to condemn him. My Lords, they have urg’d, that if 
this Charge is not to be believd, all comes to nothing : 
This, fay they, is the Foundation, and if Neynoe’s Ex- 
amination is not fufficient to affe&t the Bifhop of Ro- 
chefter, then all the fubfequent Evidence falls to the 
Ground. : 

I beg Leave to obferve firft, that, if we had not Ney- 
noe’s Examination, the Proof againft my Lord Bifhop of 
Rochefter is as ftrong without it as with it; it is cer- 
tainly. Evidence of the Confpiracy in general, but as to 
the Bifhop, it is only a Circumftance to fhew, that ano- 
ther Man had faid of the Bifhop, of Rocheffer, that he 
was carrying ona Correfpondence with the Pretender, Gc. 

But taking the Examination of Neynoe, out of the Cafe, 
and eonfidering the other Fa&ts mention’d and prov’d to 
your Lordfhips, there is no Occafion of Neynoe’s Exa- 
mination; whether Neynoe’s Examination be falfe or 
true, is not material: There is fuficient to prove the 
Bifhop of Rochefter. guilty, for they can’t deftroy the 
other Faéts and Circumftances’; and as long as they fub- 
fit, they prove the Bifhop.of Rochefter to be the Per- 
fon concern’d in carrying on this Correfpondence. 

I beg Leave to obferve in Neynoe’s Examination, there 
is fomething more than Hearfay, there is a*Faét in it, 
and we are able to fupport that Faé&t by other Evidence. 
Neynoe fays, that he hath gone feveral Times with Kelly 
to the Bifhop of Rochefter’s, and hath ftaid a confiderabie 
‘Time for him: My Lords, we fhall prove by another 
Witnefs, that Neynoe, about that Time, camie feveral 
Times to a Houfe, where he faid, he waited fora 
Friend of his that was gone to the Bifhop of Roche- 
Ster’s, and he ftaid and waited for him thréee-or four 
Times, for, an‘Hour, and an Hour and Half together. 
This wil! confirm what Neyzoe faid in that Refpeét to be 
true, , : _ 





They 

















They fay there are feveral Improbabilities and Incon- 
fiftencies contain’d in Neynoe’s Examination ; to the Im- 
probabilities, fome of them are mention’d as if there 
was great Weight in them. That fo much infifted on 
by my Lord Bifhop himfelf, is, that Neynoe fays, he 
was employ’d to write Memorials ; and the laft he wrote, 
was in December, and that was to defire the Regent of 
France to furnifh a Body of 5000 Men, to come and in- 
vade thefe Kingdoms: The Obfervation made by the 
Bifhop of Rochefter is, where are thefe Memorials ? Why 
did he not keep Copies of them? For he was at that 
Time concern’d in a Defign to ferve himfelf one Way 
or other; if he defign’d to betray thofe Perfons he cor- 
refponded with, it would have been of Service to have 
kept thofe Memorials, to have deliver’d them to the 
Government. If on the other Side, he had kept to his 
Friends, it would have been proper to have kept them, 
in order to create d Confidence in him, and to fhew the 
Part he had in the Confpiracy. Thefe Obfervationscan 
have no Weight, when your Lordfhips come to confider 
this was in December, and there was never any Applica- 
tion by him to make any Difcovery of this Confpiracy 
"till July following. As to the Service it might be to Keep 
them with Refpe&t to his Party, my Lords, we humbly 
apprehend, that confidering him a Man engag’d in a 
Correfpondence of this Kind, a Memorial of this Na- 
ture drawn up by him can be of no Ufe, but to deteét 
himfelf and injure his Party, if he happens to be taken 
up, and fuch a Memorial found upon him ; therefore it 
was neceflary to deftroy it. 

My Lords, there is another Thing mention’d with 
Relation to Watfon, and the Improbability of his being 
the Earl Marifchal; but Neynoe does not fay that he was 
the Earl Mari/chal, but fays, there was one Henry Wat- 
fon, which he took to bea fiftitious Name, and does not 
know who he really was, but he took him to be the Earl 
Marifchal,and he gave him the Heads to draw up thefe Me- 
morials, We apprehend, it is not material who Wat/on 
was; heis a Perfon that employ’d Neynoe to write thefe 
Memorials, and he might be the Earl Mari/chal ; Neynoe 
fays he took him to be fo ; fay they, if it was the Earl 
Marifchal, why thould he lie feveral Nights with Neynoe, 
. this, fay they, is very improbable, If it was him, he 
was to conceal himfelf, and take the fitteft Place for that 
Purpofe; therefore converfing with Neynoe, and not own- 
ing himfelf who he was, is not imiprobable, It . — 
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bable, he would not difcover himfelf to every Perfon? 
and tho” Neynoe was a Perfon engag’d in the Confpiracy, 
if Neynoe did not know him to be the Earl Mari/chal, 
it. might not be proper for him to difcover himself 
to Neynoe. I think thefe are the principal Things ob- 
jeSted ; there are fome other little Matters, but I think, 
dwelling on fuch Objeftions as thefe, is but mifpending 
your Lordfhips Time. 

My Lords, that which we humbly infift upon, is, 
whether Neyzoe’s Eximination is an Examination to be 
credited or not credited? We agree it is only Hear- 
fay, as to the Bifhop of Rocheffer, and if we had not o- 
ther Matter, it would not be fufficient; fo that we 
apprehend, its being true or falfe won’t affeé this Cafe. 
If your Lordthips are of Opinion ’tis fulfe, there is 
fuficient Evidence again the Bithop of Rochz/ter with- 
out it. 

In the next Place, they have prodyc’d in Evidence 
feveral Perfons that come and give your Lordfhips an 
Account of Neynoe’s Confeflions to them. There is one 
Mr. Bingley, Mr. Steward, and Mr. Skecne ; and two other 
Perfons, that give an Account of what Mr. Skeene and 
Steward had told them, Mr. Neynoe had faid. Bingley 
by his Evidence would have it believ’d, that Neynoe had 
told him, he was employ’d by fome Perfon in Power, 
to fix feveral Things upon feveral Perfons that they 
were innocent of; that he had faid feveral Things that 
were falfe, and had impos’d upon a Great Man he had 
made Application to, and had got great Sums of Money 
out of him. 

My Lords, I don’t know how far they would carry 
this, for by what hath been infifted upon by my Lord 
Bifhop of Rochefter and his Counfel, it thould feem as if 
they were labouring to fhew from thefe Perfons that 

_ they have calJ’d to be examin’d, that all the Letters 
relating to this Correfpondence, the Letters of the 20th 
of April, and fubfequent Letters, that relate to the 

rticular Faéts that denote Jones and Jilington to be my 
Lord Bishop of Rocheffer, were contriv’d between Ney- 
noe and fome other Perfons, in order to charge my 
Lord Bifhop of Rochefter with being concern’d in this 
Confpiracy. This feems to be what they are labouring at 
by this Evidence. 

My Lords, as to Neynoe’s being a Perfon employ’d jin 
writing thefe Letters of the 20th of April, or any fub- 
fequent Letters, in Menney as is fuggctied, we fas) 
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fhew your Lordthips that it’s impoffible to be true; we 

fhall fhew, that the Letter of the 20th of April, and all 

the other Letters that mention the Fa&s which denote 

the Bishop of Roch:fter, were all intercepted, and in the 

Hands of the Government, before fuch Time as it was 

known among the Miniftry that there was fuch a Perfon 
as Neynoe : For Neynoe made Application to the Honou- 

rable Perfon mention’d by their Witneffes, fubfequent 
to all this Correfpondence, when thefe Letters were in 
the Hands of the Government, as a Perfon that could 
make Difcoveries to the Government. Therefore that 
Ynfinuation muft vanifh, that Neyxoe was employ’d to 

forge Letters which contain Faéts under the Names of 
Jones and Illington, to charge the Bithop of Rochefter; 

and that even thofe Letters of the zoth of April were 
forg’d by him. 

We fhali go into the Charafter of Mr. Bingley, who 
hath at your Lordthips Bar, own’d, that he hath been 
whipt, pillory’d, and imprifon’d; and as he hath taken 
his Degrees as he own’d at vour Lordfhips Bar, confe- 
quently he hath taken the Oaths. 

Mr. Skeene hath likewife been produc’d as a Witnefs, 
and he carrics his Evidence farther thin Mr. Bingley ; 
for whereas Mr. Bingley fays, that Neynoe confefs’d he 
had impos’d upon that Honourable Perfon, and had 
mention’d Things that were filfe 3; yet he could not 
fay, that after the Time of his Examinations, after 
Neynoe was brought from Dover to Town, he had con- 
fefs’d to him that what he hed faid on thofe Exami- 
nations, was falfe: But Skeene fays, that after his Exa- 
minations, he own’d that they were falfe. The Jatt 
Examination wus the 27th of September, and he was 
drown’d that Night; but as to the Examination, be- 
fore the 27th of September, and out of whith that is 
colle&ted, Mr. Skeene fays, Neynoe faid to him, that they 
were falfe. 

My Lords, as to Mr. Skeene, we fhall fhew. what Sort 
of a Man he is, a Man attainted of High Treafon ; and 
though he is pardoned, as to his having his Life and 
Liberty given him, he is, in all Refpeéts an attainted 
Perfon: He was try’d and condemn’din the County of 
Surrey, for being concern’d in the Prefion Rebellion, and 
confequently a Man of no Credit. And as to what he 
and Steward {wear, relating to 2 Converfation with Ney- 
wee,, when in Cuflody, we fhall thew, they never were 


togethe? after the firft Night, when they fupp’d together. 
as i Shae . He 
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He was ask’d, whether it was the firft Night that he 
hid this Converfation with Neynoe, and he did not pre- 
tend he had any Converfation of this Nature with 
Neynoe the firft Night; and if it was not the firft 
Night, we fhall fhew, it couid not be afterwards, for 
Neyroe was kept in a Room by himfelf, Skeene and Ste- 
ward by themfelves in a Room underneath ; and there. 
fore this feems to be a Story contriv’d between Skeene 
and Steward. 

We thall thew, it could not be poffible for them to 
converfe together, for Skeene and Steward were lock’d 
up in their Room ; Neynoe was lock’d up in his Room 
feparate and apart from theirs; fo that they could 
never have Correfpondence with him, nor come near 
him. 

Another Thing is fworn by one of them, about a 
Meffuge fent to him by Neynoe, and a Paper, while they 
were in Cuftody of the Meffenger ; and he fays, this Pa- 
per was brought to him bv the Meffenger’s Maid from 
Neynoe, and that this Paper contain’d a Juftification of 
my Lord Orrery, exprefling that he knew nothing of 
my Lord Orrery, but what he faid of him was utterly 
falfe ; that the Meffenger finding he had fome Paper, 
he, to conceal this Paper, burnt it: But that the Maid 
came to him with fuch a Meffage or Paper, is falfe, the 
Maid never did, nor did the Meffenger know of the Pa- 
Per, as we fhall prove to vour Lordfhips: And when we 

ave prov’d this, we humbly apprehend, we have taken 
off any Credit that could be given to what thefe People 
have faid, if they have faid any thing material. My 
Lords, before I leave this Head, I beg Leave to obferve 
another Thing as to Skeene. He, upon his Examination 
concerning a Difcourfe with Pancier, denies it entirely, 
but fays, that what Pancier hath inform’d in Relation to 
him, is falfe. We fhall call Pancier, who will inform 
your Lordfhips, that Skeexe hath own’d, that he was privy 
to this Confpiracy, and knew who were concera’d in 
it. 

Town, there are feveral noble Perfons nam’d to be 
concern’d, that there is no Reafon to fay, from what 
Skeene may have faid of them, that they are guilty: 
But fuch as he may have us’d the Names of Great Per- 
fons, defignedly to keep up the Spirit of their Party, by 
telling them fuch and fuch Perfons were concern’d ; and 
if there is no other Evidence but ;what fuch a Perfon 
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hath faid, the noble Perfons mention’d, will not be af- 
feéted by it. 

There is another Head I hall beg Leave to mention, 
that they would have it taken that there wasa Defign 
to forge Letters, in order to charge my Lord Bifhop of 
Rochsper, and feveral other Perfons. Say they, it was 
eafy to get Information of fuch Circumftances relating 
to the Bifhop and his Family, as are mention’d’ in 
the intercepted Letters, and then to write fuch Letters 
with a Defign falfely to charge the Bifhop with ha- 
ving been concern’d in carrying on a treafonable Cor- 
refpondence. Your Lordfhips will pleafe to confider who 
this Charge mutt fall upon of forging the Letters of the 
20th of April, or the Letters that thew ‘Jones and Illing- 
ton to be the Bifhop of Rochefter. 

_ My.Lords, we have prov’d them allto be Mr. Kelly’s 
own Hand-writing, or Letters that have come in Anfwer 
tothem. They have objeétcd, we have not given fuf- 
ficient Proof of Kelly’s Hand ; fay they, it is prov’d by 
Clerks of the Poft-Offite, who never had compar’d one 
original Letter with another’, but at laft they ftopp’d 
an original Letter, dated the 20th of Auguff, after the 
Correfpondence hid been carry’d on feveral Months ; 
and then come and fwear, that the original Letters that 
were forwarded, were of the fame Hand-writing with 
that of the 20th of Auguft. Can this be look’d upona 
fuficient Proof? But we fubmit it, their Evidence is 
much ftronger than if they had only compar’d one Let- 
ter with another ; for they not only had thefe Letters 
come every Week, but they were employ’d every Time 
thefe Letters came, to copy them; fo that the Hand- 
writing of thefe Letters muft by the conftant ftopping 
of thefe Letters, and their copying of them, be fo im- 





printed on their Memory, that they are much better | 


Judges of the Hand, than if they had two of thefe Let- 
ters to have only compar’d them together: And the 
Hand-writing was fo well known to them, that they 
could, as they have inform’d your Lordfhips, when any 
of thefe Letters came, diftinguifh them by the Hand- 
writing of the Superfcriptions, before they had open’d 
them,and they were never miftaken: And this we humbly 
apprehend, is as fatisfaftory an Evidence as can be given, 


that thefe Letters were the Hand-writing of Mr. Kelly, | 


provided, the Letter of the 20th of Auguft, which I 
thal! take Notice of by and by, is fufficiently prov’d to 
be of his Hand-writing.. Taking it then, my Lords, 

that 
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that thefe Letters are the Hand-writing of Mr. Kelly, 
and of his Correfpondents in Anfwer to them, I don't 
find that my Lord Bilhop of Rochefter hath charg’d Mr. 
Kelly with having any Malice to him: And if he had 
no Malice to the Bifhop of Rochefter, what fhould induce 
him to write thofe Letters, on purpofe to charge the 
Bifhop of Rochefter with being concern’d in this Con- 
fpiracy ? 

My Lords, we humbly apprehend, the Pretence of 
thefe Letters being forg’d, mutt infinuate, that Kelly, a 
vile Fellow, intending to charge the Bifhop of Reche- 





fter with being concern’d in this Confpiracy, and make 


him liable to forfeit every thing that was dear to him, 
hath contriv’d Letrers containing Circumftances, in or- 
der to fix him to be the Perfon denoted by the Names 
‘of Jones and Illington; he hath written Letters, and by 
Combination receiv’d others in Anfwer to them, for this 
Purpofe ; and by thefe wicked and malicious Pra€tices, 
hath furnifh’d this Evidence againft the Bifhop, who is 
aninnocent Man. This is the Subftance of the Defence 
on this Head, and whether your Lordfhips will believe 
this, we muft fubmit to your Lordfhips. Your Lord- 
thips have had Kelly before you, and by his Behaviour 
fhave had no Reafon to think that he had any Malice 
againft my Lord Bifhop of Rochefter, or any Intention to 
prejudice him. 

The next Part of the Evidence I hall beg Leave to 
obferve, is a Part very confiderable, and fo far from 
being a Defence, that the Defence attempted hath con- 
firm’d and ftrengthen’d the Evidence again{t my Lord 
Bifhop of Rochefter ; that is, with Relation ‘to the Let- 
ter taken among my Lord Bifhop’s Papers, direéted to 
Dubois; a Letter, which they obferve, don’t contiin 
any Treafon, or is of any treafonable Import ; but it 
feems to be aLetter of Indifference, and I believe, as 
fuch, it was not taken Care to be deftroy’d, as it would 
have been, had there been any Apprehenfion that Ufe 
would have been made of it, asnow, again{t the Bifhop 
of Rocheficr, The Ufe we make of it is, to thew that 
Mr. Fohnfon, or Mr. Kelly, was a Perfon emp!ov'd by my 
Lord Bifhop of Rochefer in writing Letters for him. 
My Lords, your Lordfhips will obferve by the Let. 
ter, the fays, I have heard nothing from you fince the Let. 
ter I had about two Months ago by Mr. \ohnfon, to 
which I immediately in his Hand returned my An/-wer. If 
this is the Bifhop of Rochefter’s Letter, cither in his 
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own Hand, or his Letter writ by another Perfon, it 
plainly proves what we infcr from it, that ohnjon, 
i.e. Kelly, writ for the Bifhop. Your Lordfhips will 
obferve, it is a Letter writ ina Hand which no Man 
writes, a fliff Hand almoft like Print; and it is plain 
that it is writ to difguife the Hand of the Writer, who- 
ever he was. At the latter End of the Letter, when 
the Perfon that writ it comes to be tired and off his 
Guard, there are feveral Letters which, compared with 
the writing of my Lord Bifhop of Roch-/ter, and what 
is own’d to be his, appears to be his writing. In the 
Date of the Letter, which is December, the D you fre- 
quently find in the Bifhop’s Hnd-writing ; your Lord- 
fhips obferve, the Letter E that frequently occurs in the 
Bifhop’s Writing; and yeur Lordfhips by comparing 
that with the Letter produc’d, will find that they ex- 
a€tly agree. Whether or no your Lordfhips won’t think 
it on thofe Circumftances, fo be the writing of my 
Lord Bifhop of Rochefter in a difguis’d Hand, we mutt 
fubmit to your Lordihips. But, mv Lords, fuppofe it 
was not his Hand-writing, here is Evidence that it was 
his Letter; and that is evident, becaufe it is under 
his Seal, it is feal’d with his own Seal, a Seal that he 
had in his Cuftodv, and made Ufe of no longer ago 
than the 26th of February laft: I think that is the Day 
a Letter was taken from his Servant. This Matter hath 
been controverted by my Lord Bithop. He hath call’d 
Engravers, who believe Seals mav be counterfeited, and 
Impreflions may be taken off the Wax, and another Im- 
preffion made, fo as to make it difficult to know which 
fis which : Thev werea little loofe in anfwering the 
Queftion, Whether or no, if the Seal from whence the 
Impreflion was to be taken, was broken in the Middle, 
it could be done. But one faid, the Seal might be 
mended, and it might pafs unobferv’d ; but I find it 
is extreamly dificult. But they did fay, Seals may be 
fo counterfeited, that it may be difficult to difcover one 
from the other. My Lords, this is to infinuate, that 
after fuch Time as the Letter was taken upon my Lord 
Bifhop’s Servant, the Perfon in whofe Cuftody this 
other Letter of Dubois was (which is prov’d to have 
been taken the 24th of Auguft, imongit the Bithop’s 
P.pers) hath caus’d an Impreilion to be taken off the 
Seal with which the Letter to Dubois was feal’d, (the 
Wax broken in two, as it was,in order to fix it upon 
the Letter that was taken upoa my Lord Bithop’s Ser- 

vang, 





, 





- > © wk ee et et es es Sem tee 





N° XXXII for the Year 1 794. 99) 


vant, fo to prove the Letter to Dubois to be the Bifhop’s 
Letter. Who is this to be fix’d upon? Neynoe was gone 5 
I don’t know, unlefs upon the Committee of the Houfe 
of Commons ; for the Bifhop’s Letter was taken on his 
Servant the 26th of February, the Committee of the 
Houfe of Commons made their Report on the 1ft of 
March, and the Letter to Dubois had long before the 
26th of February, been in Cuftedy of that Committee. 
And yet while this Letter is in Cuftody of a Committee 
of the Houfe of Commons, they will have it, here is 
an Impreffion taken off a broken Seal, and put on this o- 
ther Letter, in order to fhew that thefe are Letters 
of the fame Perfon. Who can believe this to be the 
Cafe ? 

An Obfervation hath been made, that truly the Com- 
mittce of the Houfe of Commons have not made any 
Obfervation of this Kind, with Relation to this Let- 
ter to Dubois, that it is the Bifhop’s Leiter, which is 
true; for they had not this Matter relating to the I- 
dentity of the Seals, under their Confideration; but this 
is a new Difcovery made fince: And therefore, my 
Lords, they apprehcnded, that this was a Letter di- 
re€ted to the Bithop by the Name of Dubois, it being 
found amongtit his Papers; and nothing to the con- 
trary did appear, "till after they had made their Re- 
port. There are other Things your Lordthips would 
have expested to have had an Account of in Anfwer 
to this Evidence, Here is a Letter found amongft my 
Lord Bithop’s Papers, confequently fo far we apprehend, 
this Evidence is a legal Evidence againft the Bithop, 
as being a Letterfound in his Cullody: This Letter 
is dire&ted to Dubois, and mentions the Hand of ‘Yohn- 
fon. Doth my Lord Bithop of Kocher give any Ac- 
_count who Dubojs is? Who this “fohiijon is? How this 
Letter came there? No, my Lords, none at all. Doth 
his Lordfhip give you any Account af the Seal? And 
hath his Lordthip faid, that the Seal that feal’d the 
Letter taken on his Servant, he hath not ? Or that the 
Letter was not feal’d with his Seal, or that he did not 
feal it himfeif? His Lordfhip did not fay one Word to 
that Purpofe, or make any Denial of the Matter, nor 
give your Lordfhips any Account who Dubois and 
Fohnfon were 3 nothing at all, but hath left it to your 
Lordfhips on that Foot? that the Letter to Dubois had 
an Impreffion taken off, after it was in the Cuflody of 
the Compmittes of the Houfe of Commons, and that Irc- 
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made Ufe of on the other Letter; and that 
this is another Part of the Contrivance in order to 
charge my Lord Bithop of Rochefter with being concern’d 
in this Confpiracy. 
_ As to the Seal’s being the fame on the two Letters, we 
humbly apprehend, the Evideng given on the other 
Side, hath ttrengthened ours. We have produc’d twe 
Engravers, one of them they own to be the top En- 
— of England, Mr. Chrifiian; he gave your Lord- 
ips an Account, that he verily believ'd thefe two Im- 
preffions to be taken off from the fame Seal. Mr. Rollus 
faid the fame Thing, and that he had us’d the Art 
Jong, and could judge. They made no Endeavours on 
the other Side to try the Skill of Mr. Chriflian; but 
as to Mr. Rollus, they hop'd they fhould be able to puz- 
zie him ; and. therefore have produc’d fix feveral Im- 
preffions made on Wax by Seals to try his Art; and 
after he had look’d upon them, he gives you fuch an 
Account, that I believe your Lordthips are fatisfied 
that he is a Man of Skill and Art, and that if thefe 
Impreffions had been taken off, as they would infinuate 
they were, he muft have difcover’d it. My Lords, here 
is an Artift brought to make this Experiment on Rollus, 
to try his Skill ; yet notwithftanding all the Art hath 
been made Ufe of in the Cafe, that could be, the Man 
was able not only to diftinguish how many Seals the Im- 
preffons were made with, but alfo to give an Account 
that they were caft Seals, and not grav’d Seals, that made 
thofe Impreffions. This will have fuch a Weight with 
vour Lordfhips, that we hope your Lordfhips will be- 
lieve his Evidence is true; and if it is true, what An- 
-fwer hath been given it, your Lordihips have heard. 
Whether therefore any fatisfa€tory Anfwer hath been 
given to an Evidence fo ftrong and conyincing, of ‘Fohn- 
fon’s being emplov’d in writing Letters for the Bifhop 
of Rochefier, we muft fubmit to your Lordthips. 
The next Evidence they went upon, was in Relation 
to the Dog: Say they, we will fhew that this Dog was 
not for the Bifhop of Rochcfier, or any other Perfon but 
Mrs. Barnes. As to that, I beg Leave to remind your 
‘Lordthips of the Evidence given by Mrs. Barnes, that 
Mr. Kelly told her, it was for the Bifhop of Rochefter. 
It is a little improbable, if the Dog had been for Mrs. 
Barnes, that he fhould come and deliver it to her, and 
tell her "tis for the Bithop of Rochefter. But it appears 
by Mrs. Barnes, that another Dog was defign’d for pin 
an 
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and that this Dog was for the Bifhop of Roche/fer. They 
have read in Evidence a Certificate, fign’d by Mr. Bir- 
mingham, and likewife an Affidavit, that there was in the 
Month of March a Dog deliver’d to Kelly in France, for 
Mrs. Barnes. That,, my Lords, muft be another Dog, 
and not this, which we fay was for the Bifhop of Ro- 
chefter 5 for this was not deliver’d to Mr. Kelly in France, 
but was fent over to him after he was in England, as 
appears by the Letters; and after he had receiv’d it, he 
writes, that he would inform Mr. Jones /aon of it, to whom 
any thing from that Quarter would be very asceptable. So 
that, if there was another Dog, and by Mr. Kelly de- 
fign’d for Mrs. Barnes, we humbly apprehend it can- 
not be applied to this; for this Dog was defign’d for 
Mr. ones, and Mrs. Barnes fays, that is the Bilhop of 
Rochefter. 

The next Evidence given by them.is in Relation to 
the Letters of the 20th of April. They have endea- 
‘vour'd to prove that, as to my Lord Bifhop of Ro- 
chefter, it is impoflible that thefe Letters could be writ- 
ten or diftated by him. He came to Town the 11th, 
and went to Bromley again the 12thof April; he had 
a Fit of the Gout foon after; had. Servants that con- 
ftantly attended him, more than one; and thefe Ser- 
vants give an Account, that no Perfon whatfoever came 
near him, or could be employ’d by him to write thofe 
Letters. 

I beg Leave to obferve, firft, that as to the applying 
their Evidence to the writing of thofe Letters on the 
20th.of April, it is very pofible that the Letters were 
writ on another Day than when they bear Date: There- 
fore if they prove, that it was impoffible that thefe 
Letters fhould be writ or dittated by the Bifhop of 
Rochefter on the Day they bear Date, yet they might be 
writ on another Day, and it is very probable they were. 
Your Lordfhips will obferve, that thefe Letters are in 
Cyphers ; and, I believe, where a Perfon diftates a 
Letter to another, he doth not reduce the Letter into 
Cyphers as it is dictated, but he firft writes it out in 
Words at length, and afterwards puts it into Cyphers, 
and when it is proper to fend it, then is the Time to 
date it; and if it be left with the Perfon that puts it 
into Cyphers, to fend, as probably it was in this Cafe, 
it is left to him to date it when he pleafeth: So that 
if they fhould have fhewn, that upon the 20th of April 


the Bifhop was incapable of diftating or writing, it is 
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no conclufive Anfwer to the Charge againft the Bifhop 
ads to thefe Letters. Your Lordthips will pleafe to ob- 
ferve, that upon the 11th of April the Bifhop of Ro- 
chefter came to Town, and on the 12th he went into the 
Country ; notwithftanding what they have attempted 
fo prove as to the Times that Kelly was in Town, and 
the Bifhop was in the Country, yet upon the 11th and 
r2th they were both in Town; for Kelly came to Town 
from France the 11th, and the Bifhop came to Town the 
11th, from Bromley. When the Servants came to be 
examin’d what Time of the Day the Bifhop came te 
Town on the 11th, ‘they could not give any Account of 
that; when they were asked, What Time of Day it 
was when he went out of Town on the 12th, they 
could give no Account of that. There hath been no 
Account given to your Lordthips, who was with the 
Bifhop of Rochefter the 11th and 12th, when he was in 
Town, ot where my Lord Bifhop was at that Time: 
So that, my Lords, it is poffible from thefe Circum- 
ffances, that thefe Letters might be writ when the 
Bifhop was in Town, and Kelly was inTown. But fup- 
pofe it fhould not be fo; the Queftion is, Whether 
they could not be writat Bromley. On the 12th of A- 
pril Mr. Kelly was at Mrs. Barnes’s, he did not lie at Home 
that Night ; on the 13th he did not lie at Home; 
on the 14th he came, and went to his old Lodgings at 
Mrs. Kilburne’s. Thefe two Nights it doth not appear 
where he was; he might have been at Bromley, it is 
but an Hour’s Ride. As to the Servants, fay they, they 
fhould have remember’d his fetting up his Herfe ; —— 
He might fet up his Horfe at an Inn, and go private- 
ly to my LordBifhop. Notwithftanding my Lord Bifhop 
was ill, and though he fhould have proved that after 
he was fo, he did not nor could admit of Cempany, 
yet we fubmit it to your Lordthips, that it is no Anfwer ; 
for he was not very bad till he had been in the Country 
two or three Days, andthefe Letters might be diétated 
or written in thofe two or three Dars before he was fo 
ill. I beg Leave to obferve, what the Servants have 
fworn. Here is Grant, that is my Lord’s Butler, he 
fays, that my Lord Bifhop went the 12th of April to 
Bromley, and he attended him there "till the 21ft, and on 
the 21ft he was fent to Town upon fome Matters relating 
to the Weftminfter Ele&tion ; and another Servant about 
him gives an Account, that two or three Days after my 
Lord Bifhop came down, he was taken fo ill in his 
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Hands and Feet, as not to.be able to help himfelf. 
——-—Thefe are two or three Days beyond the Time 
that Kelly was out of his Lodging, which was the 12th 
and 13th (and thefe two or three Days muft be the 
1gth and 15th) it may be my Lord Bifhop was fo dif- 
abled, indeed, as he fays: He fays he is almoft certain 
that no Stranger was with the Bifhop; but, he fays, the 
Apothecary or the Minifter might be with him in 
his IlJnefs, though he did not fee them himfelf. If it 
is poffible for the Apothecary and the Minifter to be 
with him, and he not fee them, why is it not as pof- 
fible that Mr. Kelly might be there, and he not fee him 
there? 

The next Witnefs that is called, only fpeaks to the 
18th and 19th ; when Grant came to the Eleétion ano- 
ther Servant was fent for, and he went, and he fays my 
Lord Bifhop was very ill. Samuel Steele gives an Ac- 
count of my Lord Bifhop’s Illnefs, and his attending 
him. They have brcught aJl the Servants of the 
Houfe, the very Stable Boy, to prove that my Lord 
Bifhop could not fee any Body without their Know- 
ledge ; even the Nurfe that attended his Lady when 





fhe was dying The Servasts that were waiting upon 
his Lady fwear, that it was impoffible any Body could 
come to my Lord Bifhop, and they not know it ; and 
they are as —_— in Relation to any Body’s coming to 


my Lord Bifhop, as the Servants that immediately at- 
tended him. But there is a Matter which we fhall 
offer in Evidence, that intirely deftroys this Evidence 
of my Lord Bifhop’s being fo ill, that he could not 
move Hand or Foot, and of his not being in a Capaci- 
ty of diftating Letters: That he did a€tually fend a 
Letter the 21ft of April to a Perfon in Town; and 
this very Grant, that hath given this Account to your 
Lordfhips, brought up the Letter to Town on the aft 
of April. We have this to give your Lordfhips in E- 
vidence ; then what is the Evidence of all thofe Ser- 
vants, who fwear, that it is impoflible thefe Letters 
fhould be writ on the 20th of Apri/, and that no Rody 
was admitted to come to him, in order to write thefe 
Letters ? 

My Lords, as to the Evidence that hath been given, 
in Relation to Kelly's ‘Hand-writing, they have called 
Witneffes to difprove the Evidence on our Side, who, 
looking upon the Letter of the 20th of Augu/?, fwear 
‘they do not believe ‘it to be Kelly’s Hand-writing. Our 
L 2 Witnelfles 
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Witneffes do believe it ; their Witnefles do not believe 
it to be his Hand writing, and fay, that it is not like 
it. There are feveral Letters fhown them, tho’ in a 
lefs Hand, that are agreed to be Kelly’s Hand-writing ; 
and your Lordfhips may judge, by looking on them, 
whether they are not of the fame Hand with the Let- 
ter of the 20th of Auguft: Befides, there are thofe 
Circumftances relating to the Hand-writing of Mr. 
Kelly, that put it beyond all Difpute that it is his Hand, 
and that is the Anfwers he hath received to thofe Let- 
ters which we charge to be written by him. We 
have traced him from Place to Place, where the Let- 
ters that came in anfwer to his Letters, were dire&ted : 
To Mr. Andrews at the Dog and Duck, there Kelly, em- 
ploy’d a Perfon to take them up, and they were deli- 
ver'd to him; and at Burton’s Coffee-Houfe Kelly took 
up the Letters that were direfted thither, in anfwer 
to thofe Letters that were of his Hand-writing: So 
there is not only the Evidence of Witneffes, that knew 
his Hand, and believe it to be his Hand, but here is 
the Anfwers to them aftually taken up by Kelly himfelf: 
And that we humbly apprehend is fo ftrong an Evi- 
dence, joined with the other, that, when one or two 
Witneffes come and fay, they do not believe it to be 
his. Hand-writing, their Teftimony hall not over- 
throw it. 

My Lords, there is another Piece of Evidence given 
by them, relating to the Letters of the 20th of April, 
which were inclofed in a Packet fent to Bologne; the 
Packet is dire&ted to Mr. Alexander Gordon, Banker at 
Bologne; they have produced a Certificate from Bologne 
upon Oath, wherein it is (aid, that he is no Banker, 
and denies that he received any Packet from Kelly, or 
that he knew him: This is a Certificate, and proved 
by a Perfon who believes it to be fo. Your Lordthips 
will pleafe to obferve, what this Paper is, and that it 
is brought here by a Perfon that knows nothing of its 
being fworn, but fays, he is ufed to Tranfa&tions of 
this Kind, and he believes it to be a Certificate from 
Bologne. My Lords, we fhall produce a Gentleman 
who was at Bologne at the Time that the printed Report 
and Appendix of the Houfe of Commons came there, 
and he was at Mr. Gordon’s Houfe, when they were 
difcourfing about this Matter; and what they then 
faid, we humbly fubmit will be believed; for what 
they then faid was fpoken as of an indifferent Thing, 
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and they did not then fee it could be of any Confe- 
quence ‘to difguife the Truth. Mr. William Gordon, the 
Father, faid, that he was at Paris when this Packet is 
fuppofed to have come 3 but Mr. Alexander Gordon, the 
Son, own’d, that he was at Home, and that this Pac- 
ket came to him; but, faid he, what was in it I know 
not, but I delivered it as is mentioned in the Appen- 
dix. 

There is another Piece of Evidence they have given, 
with Relation to ‘fames Talbot, to whom the Packet was 
deliver’d at Bologne. Here is a Witnefs produced to 
prove, that he was in Town the 29th of April 1722, and 
he could not be miftaken, becaufe he had paid him 
Money, and he had enter’d it in his Book. The Evi- 
dence goes no farther than to prove, that one ‘/ames 
Talbot, that was a tall black Man, was then in Towns 
but it doth not appear, that this was the Perfon men- 
tioned to have taken this Packet at Bologne, and carry’d 
it to Paris ; fo that their Proof, as to this Matter, is 
infuficient. But we thall thew your Lordthips, from an 
Account we have here from Mr. Crawford, his Majefty’s 
Refident at Paris, that this fames Ta/bot came to Paris 
that very Day as he is mentioned to have brought thofe 
Letters to Paris, and was a€tually there at that Time ; 
and that we humbly apprehend will bea full Anfwer to 
them, and take away any Ground of Suppofition, that the 
Evidence they have given concerning ‘fames Talbot, can 
be apply’d to that Sfames Talbot who received the Packet 
at Bologne. 

As to the Evidence relating to Mr. Kelly’s being in 
Town the 20th of April, we humbly apprehend from 
what has been faid, it is not material whether he was 
there or not; but they have not proved it, for Mrs. 
Kilburne and her Maid, the two Witnefles produced by 
them for this Purpofe, fay, that he came to Mrs. Kil- 
burne’s Houfe the latter End of April, they believe the 
20th, but they are not pofitive as to the Day. If he 
had been at Mrs. Kilburne’s the 20th of April, it is no 
Anfwer at all to our Evidence, and the flrong Circum- 
ftances there are to induce a Belief, that the Letters 
might be dated at another Time than really they were 
written. 

My Lords, another Evidence is Mr. Pope, a Gentle- 
man of Learning, with whom my Lord Bihop of Ro- 
chefter ufed to converfe ; and he gives you an Account, 
* that he knew nothing of this Confpiracy, that the 


* Bifhop 





















© Bifhop never open’d his Mouth to him about it, nor 
© acquainted him with it; that he was frequently with 
© him, and their Difcourfe was only about Matters of 
© Literature. No doubt my Lord Bithop hath conver. 
fed with Perfons on different Subjefts, to whom he 
would communicate nothing of an Affair of this Na. 
ture. 

Upon the whole Matter, we muft fubmit it to your 
Lordthips, whether we have not made out the Charge 
againft my Lord Bifhop of Rochefter to your Lordthips 
Satisfa&tion, if not by legal Evidence, yet by Evidence 
that will fatisfy and convince any Perfon that will confi- 
der it: My Lords, a great deal of Regard is due to the 
Charaéter and Funétion of the Reverend Prelate at the 
Bar; but if my Lord Bifhop of Rochefter hath de- 
parted from his Chara&ter and Funétion, and hath gone 
and engaged in a traiterous Confpiracy, and been guil- 
ty of Treafon towards his King, and Perjury towards 
his God, we humbly apprehend, if this be proved, that 
his Charaf&ter and Funétion are fo far from being a 
Mitigation, that they are a great Aggravation of his 
Crime. We fhall fubmit it to your Lordfhips to do 
what your Lordfhip’s think confiftent with Juftice and 


Equity. 


Mr. Reeves having thus made an End of his Replv, 
Mr. Wearg, the other Counfel for the Bill, made a long 
Speech on the fame Side; but what was moft remark- 
able in this Day’s Proceeding, was this; the Bifhop 
of Rochefter and his Counfel, having much infifted, and 
endeavour’d to prove, that he did not diétate the trea- 
fonable Letters in Queftion, becaufe at the Time they 
were fuppofed to be written, and for fome Time, both 
before and after, he was difabled in his Chamber ; Dr. John 
Wynne, Bifhop of St. Afaph, acquainted the Houfe, that at 
that very Junéture of Time he had received a Letter from 
the Bifhop of Rochefter, and of his own Hand-writing. This 
voluntary Evidence of a Perfon of fo venerable a Cha- 
rafter, made a vifible, but different Impreffion on the 
whole Affembly, and did no lefs fpirit and glad the 
Bifhop’s Enemies, than abafh and grieve his Friends: 
But the Bifhop himfelf, confcious of his Innocence in 
this Refpe&, rather fir’d with Indignation than daun- 
ted by fo -unexpefted a Charge, abfolutely deny’d the 
Faét, challeng’d his Accufer'to prove it, and offer’d to 
put the whole Trial wpon that fingle Point. 

; The 
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The Bifhop of St. A/aph till afirm’d that he receiv’d 
a Letter which he took to be written by the Bifhop of 
Rochefter himfelf, from the Hands of one of his Ser- 
vants, then at the Bar; but being fomewhat perplex’d 
as to the Hour, and the Day ; and at the fame Time, 
contradi&ted by Grant, the Bifhop of Rochefter’s Ser- 
vant, the Prifoner, in an exulting Manner, prefs’d 
his Accufer to produce the Letter in Queftion : Which 
the other not being able to do, the Bifhop of Rochefter 
feverely animadverted upon him, for being fo forward to 
give fuch rafh Evidence, and for endeavouring to fix 
Perjury upon a Man of his holy Fun&tion. This un- 
lucky Affair being over, the Lords ina grand Com- 
mittee, .went through the Bill for infliéting Pains and 
Penalties on Francis Lord Bifhop of Rochefter ; and about 
Ten a-Clock in the Evening, adjourn’d to Wednefday 
the 15th of May. 

Their Lordfhips being then fat, the faid Bill was read 
the third Time, and a Motion being made, that the Bill 
fhould pafs ? It occafion’d a very warm and long De- 
bate. The Speakers for and againft the Bill, were as fol- 


lows, the Numerical Figures fhewing the Order in 
which they {poke : 





Againft the Bill. ror the Bill, 
1 Earl Poulet 2 Lord Bp. of Salisbury 
3 Lord Bithop of Ghefter 4 Lord Bp. of London 
5 Duke of Wharton 9 Earl of Finlater and 
6 Lord Bathurft Seafield 
z Earl of Strafford 10 Duke of Argyle 
Lord Trevor 12 Lord Lechmere 





11 Lord Gower | 14 Earl of Peterborow 


13 Earl Cowper 15 Earl of Cholmondley. 
The Earl Poulet, who open’d the Debate, fpoke to 
the Nature of this Bill, fhew’d the Danger of fuch an 
extraordinary Proceeding, and urg’d, that the fwerving 
from the fixed Rules of Evidence, and confequently 
from Juftice, muft inevitably be attended with the moit 
fatal Confequences to our excellent Conftitution. The 
Lord Bifhop of Salisbury, in Anfwer to that, alledg’d, 
that as extraordinary Difeafes require extraordinary Re- 
medies, fo in Cafes of extream Danger and Neceflity, 
when the very Being of the State lies at Stake, if the 
mmon Law cannot reach great Offenders, the Legi- 
ture ought to exert itfelf. He was reply’d to = 
ord 
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Lord Bifhop of Cheffer, who own’d, that extraordinary 
Proceedings may, indeed, be reeurr’d to, upon extraor- 
dinary Occafions, and when they are evidently neceffary 
for the Prefervation of the State; but that was very 
far from the Prefent Cafe; fince the Confpiracy, in 
which the Bifhop of Rochefter was charg’d to have had 
a Share, had been difcover’d and difappointed long be- 
fore. He was anfwer’d by the Lord Bithop of London, 
to whom the Duke of Wharton reply’d in a long Speech, 
wherein his Grace, with a great deal of Skill, Judg.- 
ment, and Oratory, fumm’d up the whole Evidence 
that had been produc’d againft the Bifhop of Rochefter, 
and endeavour’d to thew the Infufficiency of it, to prove 
the Charge: Concluding, * That let the Confequences 
* be what they would, he would not have fuch a hel- 
* lith Stain fully the Luftre and Glory of that illuftrious 
© Houfe, as to condemn a Man without the leatt legal 
* Evidence.” And fo he was for rejecting the Bill. His 
Grace was ftrongly fupported by the Lord Bathurft, who, 
in the firft Place, took Notice of the ungracious Diftin- 
&tions that were fix’d on the Members of that Noble 
and I}luftrious Affembly, who differ’d in Opinion from 
thofe who happen’d to have the Majority ; that for his 
Part as he had nothing in View but Truthand Juftice, 
the Good of his Country, the Honour of that Houfe, 
and the Difcharge of his own Confcience, he would freely 
{peak his Thoughts, notwithftanding all Difcourage- 
ments ; That he would not complain of the finifter Arts 
that had been us’d of late to render fome Perfons ob- 
noxious, and under Pretence of their being fo, to open 
their Letters about their minuteft domeftick Affairs ; 
For thefe fmall Grievances he could eafily bear; but 
when he faw Things go fo far, as to condemn a Perfon 
of the higheft Dignity in the Church, in fuch an un- 
precedented Manner, and without any legal Evidence, 
he thought it his Duty to oppofe a Proceeding fo un- 
juft and unwarrantable in itfelf, and fo dangerous and dif- 
mal in its Confequences. To this Purpofe, he begg’d 
Leave to tell their Lordfhips a Story he had from feve- 
ral Officers of undoubted Credit, that ferv’d in Flanders 
in the late War. A Frenchman, it feems, had invented 
a Machine, which would not only kill more Men at 
once, than any yet in Ufe, but alfo difable for ever 
any Man that fhould be wounded by it. Big with Hopes 
of a great Reward, he apply’d to one of the Minifters 
who laid his Projeét before the late French King ; os 

that 
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that: Monarch confiderin: thir fo deftiitctive'an Etigine 
might foon be turn’d againit ‘his own Men, aid “hot 
think proper to éncatitag? it ;’whefelipon the Friventor 
cam2.over into Excland, and dffér'd’ his Service to fome 
of our Generals, who likeWife™ reéjested’ the- Propofal 
with Indignation.. ‘Phe Ufe“and ‘Application OF this 
Story, added his Lordthip, is‘very Obvious: For if this 
Way of Procecdinig be admitted, jt wiil'certaitily prove 
a very dangerous Engine: No Man's Life, Liberty, or 
Property willbe fafe: And if thofe who were in the 
Adiminiftration fuiite Years agd, and who had as gtéat a 
Share |in the Affet¥ions of thé People as any that’etnie 
after them, had madé Ufe of fuch' a‘ political Machine, 
fothe of thofe Noble Perfons who now appear fo zealous 
Pidipoters of this Bill, would not be in a Capacity to 
fer've, his Majefty‘at this' Tint#’° His Lordthip added, 
that if fuch extraotdinary Proveedings went on, he faw 
nothing remaining for him apd‘‘others to do, but to 
retire to their Country Houfet}-and there, if pofibte, 
quietly enjoy their, Eftates within their own Fattities, 
“ fince the leaft 'Cortéfpondénce, “the leaft intercepted Let? 
ter,.might be” te crithinal?" To ‘this Purpofé “his 
Lordfhip quoted’a Paffage out of Cafuittal geRera’s Me- 
Modits, rélitiiig to that wicked’ Pofiticith, Cardind Me: 
zarine, who boalted, that if ‘Ke had’ But two Links oe 
any Man’s Writing, with a few Circuiiftantes Arcee 
by Witneffes, he’ could cut off his Hedd when he pleas’: 
His Lordthip alfo threwdly animadveited on the Maj6- 
tity of the venerable ‘Bench, towards Which, turning 
himfelf, he faid, he could hardly atéoyht for the ‘inve- 
rate Hatred and Malice fome”Pérfons bore the léathed 
and ingenious, Bifhop of Role fer, .unilefs it was that 
they. were intéxicited with the Tnfatuation of fome of 
the wild Indians, who fondly believe they, inheritinot 
only the Spoils, ‘but evén the ‘Abilities of. div treat 
Enemy they kill. | The Earl’ of Straffurd fpoké on “the 
fame Side, as did alfo the Lord Trevor, who, atone 
other Arguments again the’ at in Queftion, urea; 
Chat if Men. were in this unprecedented Manner, pro* 
eeeded againt without legal Proof, ina thort Time Men 
would be trv‘d’as they were lik’d by Minifter$ “That 
for his own Parf, ‘he beHewd Ke todd but indifferently 
in the Opinion and Liking of fome Perfons, and thet 
fore tie had~Reafon to think himietif more” in Dinger, 
becaufe at ‘piltat, they, wanted’ the Broteatton of the 
Law; (méaning the Sufpenfisn of: the Habeas Cor pus A&P) 
ee M and 
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and asvin fhort Time, they were like,to be fo unhappy 





as tobe depriv’d of his Biajety's perfonal Proteétion, 


and were ftill liable to be confin’d upon Sufpicion, which 
he.took to be no more, than Will and Plea/ure, they wexe 
confequently at the Will-and Pleafure of the Minifters : 
That however, no Apprehenfion of what he might fuf- 
fer, fhould deter him from doing what he thought his 
Duty,;, that confonant to that Principle, he had all 
along, and ftill-oppos’d thefe extraordinary Proceedings, 
which tended to lodge an exorbitant Power in their 
Fellow Subje&ts : . That if he were to lofe his Liberty, 
he had rather give it 1p to one fingle Tyrant, than to 
many: For a Tyrant, if a Man of common Under- 
flanding, would, ‘for his own Sake, be tender of the 
Lives of his Subje&ts; whereas. many Tyrants would 
endeavour to deftrey one another, to get one another’s 
Preferments, The Lord Trevor having done fpeaking, 
the Earl of Fislater and Seafield took up the Cudgels on 
the Court Side, and endeavour’d to thew, that the E- 
videnge that had been produc’d before them, being fuf- 
ficient. to convin¢e any xeafonable Man, that there had 
been adeteftable Gonfpiracy,. and that the Bifhop of Ro- 
chefter had a. great Share in it, was likewife fufficient 
to, juttify this extraordinary Proceeding againft him, 
efpecially fince they infligted on him fo light a Punith- 
ment, confidering the Heinoufnefs of his Crime. The 
Duke: of Argyle ,purfu’d the fame Argument ; run 
through :and confuted the moft effential Parts of the 
Bifhop’s Defence; and, with Vehemence, aggravated 
bis Offence, by, which he had debafed his Holy Fun- 
Sion, and Charaéter, and.atted contrary to the folemn and 
repeated. Oaths he. hadtaken. The, Lord Gower fpoke 
afterwards againft the Bill; but what furpriz’d moit 
People, the Lord Lechmere, who, on feveral Occafions, 
had .exprefs’d his ;Diflike of thefe extraordinary Pro- 
ceedings, declar’d it as his Opinion, that there was 
fufficient Evidence to fupport the Charge. He was an- 
fwer’d by Earl Cowper, ina Jong Speech, importing in 
Subftance, That the ftrongeft Argument which had been 
urg’d for this Bill, was Neceflity ; but that for his Part, 
he faw no Neceflity that could juftify fo unprecedented 
and fo dangerous.a Proceeding: That, as already, had 
been fuggefted, the Confpiracy had above a Twelve- 
month before been happily difcover’d, and the Effeéts 
of it.confequenthy prevented : That befides the intrin- 
&ck Weight’ and. Strength of the Government, by, the 
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numerous Offices and Employmeénts, Civil and Military, 
and the Wealth and Intereft of the Well-affetted to his 
Majefty’s Petfon, and the prefent happy Eftablithment, 
the Hands of thofé at the Helm had ftill been fortify’d 
By the Sufpenfion ‘of the Habeas Corpus Aét, aiid the 
additional Troops ; fo that in his Opinion, there could 
be ‘no Danger to the Government, if Plunket and Kelly 
were not Prifoners for Life, nor the Bifhop of Rochefter 
fent into Banifhment : That on the contrary, if that 
Prelate’s Talent and Genius lay in contriving and car- 
rying on State-Intrigues, he thought him lefs dange- 
rous at Home than abroad : That the other Reafons al- 
ledg’d to fupport this extraordimary Proceeding, had no 
more Weight in them, than the firft; That the known 
Rules of Evidence, as laid down at firft, and eftablifh’d 
by the Law of the Land, were the Birth-Right of every 
Subjeé&t of this Nation ; and ought to be conftantly ob- 
ferv’d, not only in the inferiout Courts” of Judicature, 
but'alfo in both Houfes of Parliament, *till alter"d by 
the Legiflature ; that much had been faid of the Power 
of Parliaments, “which ‘he own’d was very great: 
But that, in his Opinion, their abfolute Power con- 
fitted only in making and repealing Laws ; and ’til! fuch 
Time asa Law was repeal’d, every Subjeét had a Right 

to it. oe 
That the admitting the precarious and uncertain E- 
vidence of the Clerks of the Poft-Office, was a very 
dangerous Precedent: That in former Times it was 
thought very grievous, that in Capital Cafes, a Man 
fhould be affetted by Similitude of Hands: But here 
the Cafe was much worfe ; fince it. was allow’d, that 
the Clerks of the Poft-Office would carry the Similitude 
of Hands four Months in their Ménds; that thefe Men 
might be honeft, and fwear to the beft of their Know- 
ledge ; but he was fure, they were at leaft very willing 
and forward Evidence: For as he ask’d one of them, 
how he knew fuch a Paper to be Mr. Kelly’s Hand ? 
He readily anfwer’d, He had feen the fame four Months bee 
fore, and he was fure it could be no other: Whereas any 
Man, who has never fo little been converfant in the 
World, knows that Hands may be fo well counterfeited, 
as not to bediftinguifh’d. Afterthis, his Lordfhipcom- 
mended the Bifhop of Rochefter’s noble and brave Car- 
riage in not anfwering before the Houfe of Commons, 
whofe Proceeding in this unprecedented Manner, againtt 
a Lord of Parliament, was fuch an Incroachment on 
M 2 the 
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the Prerogative of the, Peerage, that if fubmitted. ta, 
by. .paiing this Bill, they.might well be f4id to be, the 
Jaft of Lords : Ultimus Romanorua, my. Lords, (faid 
his Lardlhip in the Conclusion) was a. Charaéter of Hos, 
nour and Praife : But to be the laft of Britis; Peers,, by: 
giving Mpour ancient Privileges, will never, I doubt, 
admit of fuch Conjituction, and theré‘ore I am for re- 
jesting this Bill! Litile was faid of any great Weight 
Ge ibis Speech 5 and ebout half an Hour paft Nine, 
the Quefiion being put, it was refolved in the Athrma.. 
tive, That the Bill fhoudd pafs, by <a Majority of 83 
Voices agairft 435 upon which feveral Lords entered 
and figned the following Proteilation, viz. 


deca 





. I~, pocaufe the ObjeGion which we thought lay againft 
the Bi Is. of Plunket and Kelly, that the Commons were 
thereby let into an equa] Share of Judicature with the 
Lords, dacs, old ftronger, as we apprehend, againft the 
pfefent Bill, fince, by Means of it, a Lord.of Parliament 
is in Part try"d and adjudg’d to Punifhment in the Houfe 
of Commons, and requced to a Neceffity, either of let- 
ting his Accufgtion pals undefended in that Houfe, or 
of appearing there, abd, as we take it, derogating from 
his,own Honour, and that of the Lords in general, by 
enfwering and making his Defence in the Lower Houfe 
of Parliament. 

2. Bec.ufe we are of Opinion, that, the Commons 
would be very far from yielding to the Lords, any Part 
of thofe Powers and- Privileges, which ere properly 
theirs by the Conflitution, in any Form, or under any 
Pretext whatfoever. -And it feems to us full as reafo- 
nable, that the Lords fheuld be as tenacious of the Rights 
end Privilezes which yemain to them, as; the Commons 
ave on their Part. 

3... We think this Bill again? a Lord of Parliament, ta- 
kmg it's Rife in the Heufe of Commons, ought the ra- 
ther hog to have reécived any Countenince in this Houfe: 
For thaf, is it appeared to us by the printed Votes of: 
tke Houfe of Cominons, that Houfe had voted the Bi- 
hep hitty Pall the Matters alledged againft him in the 
Bill,’ before the Fill was brought into that Houfe, and 
confequently before the Pifhop had any Opportunity of 
being heard - And altho” there be nothing abfurd in 
futh a Vote, in order to their accusing by an Impeach- 
ment; yet it fecins to us abfolutely contrary to Juttice, 
which ought to be unprejudic’d, to vote any one Guilty 
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againft whom they Defigmto proceed in their Legiflutive 
Capacity, or in the Nature of Judges, before the Party 
has an Opportunity to be heard, or the Bill, which is 
to afcertain the Accufation,. is fo much as brought in. 

4. Weare of, Opinion, that no Law ought to be paf- 
fed on purpofe to en:&, that any one be Guilty in 
Law, and -punifhed as fuch, but where fuch an extra- 
ordinary Proceeding is evidently neceflary for the Pre- 
fervation of the State: Whereas the Crime offered to 
be proved againft the Bifhop of Rochefter is, as we con- 
ceive, his partaking in a traiterous Confpiracy againft 
the Government ; which Confpiracy, by God’s Blefling, 
is deteéted, and, as we hope, difappointed, without 
the Aid of fuch adangerous Proceeding, as we conceive 
this to be. . 

5- Becaufe there are certain known and eftablifhed 
Rules of Evidence, which are Part of the Law of the 
Land, either introduced by Aéts of Parliament, or fra- 
med by Reafon and the Experience of Ages, adjufted 
as well for the Defence of the Life, Liberty, and Pro- 
perty of the Innocent Subje&t, as the Punifhment of 
the Guilty; and therefore thefe Rules are, or ought 
to be, conflantly adhered to, in all Courts of Juftice; 
and, as we conceive, fhould be alfo obferved, ’rill al- 
tered by Law in both Houfes of Parliament, whenever 
they Try, Judge, and Punith the Subje&t, tho’ in their 
Legiflative Capacity. But fince, in many Inftances, in 
this and the two other Proceedings by Bill, we have 
been taught, by the Opinion of the Houfe, that thefe 
Rules of Evidence need not be obferved by the Houfes 
aéting in their Legiflative Gapacity ; we clearly take it to 

be a very ftrong Objeétion to this Manner of Proceeding, 
that Rules of Law, made for the Security of the Sub- 
jeét, are ofno Ufe to him init ; and that the Conclufion 
from hence is very ftrong, that therefore it ought not 
to be taken up, but where clearly neceffary, as before 
afirmed: And we do defire to explain our felves fo far 
upon the Cafes of Neceflity excepted, as to fay, we do 
not intend to include a Neceflity arifing purely from an 
‘ Impoflibility of convi€ting any other Way. 

6. If it be admitted, that traiterous Correfpondencies 
in Cypher and Cant-Words may, toa Degree, be dif- 
couraged by this Sort of Proceeding, in which Perfons, 
as we think, are conviSted on a more uncertain Evidence 
than the known Rules of Law admit of; yet we are 


of Opinion, that Convenience will be much more than 
Qult- 























out-weigh’d by the Jealoufy it muft of Neceflity, as we 
conceive, create in the Minds of many of his Majetty’s 
meft faithful Subjetts, that their Lives, Liberties, 
and Properties are not fo fafe, after fuch repeated Exam- 
ples, as they were before; and by the natural Confe- 
quence of this Apprehenfion, an Abatement of their 
Zeal for the Government may enfue, excepting fuch 
Perfons as: have had more than ordinary Opportunities 
of being well inftruSted in Principles of the utmoft 
Duty and Loyalty. 

7. We cannot be for the paffing this Bill, becaufe the 
Evidence produced to make good the Recital of it, or 
that the Lord Bifhop of Rochefier is- guilty of the Mat- 
ter he therein ftands accufed of, is, in our Opinions, 
greatly defective and infufficient, both in Law and 
Reafon, to prove that Charge: The Evidence confifting 
altogether, to the beft of our Obfervation, in Conje- 
tures arifing from Circumftances in the intercepted 
Letters, or in a Comparifon of Hand-writings refting 
on Memory only. And there being, as we think, no 
Proof of the Bifhop’s knowing of, or being privy to, 
any of the faid Correfpondence ; and as to the principal 
Part of the Charge againft the Bifhop, and on which, 
as we think, all the reft does depend, viz. the difating 
of the Letters of the 20th of April 1722, which the 
Houfe of Lords feem to have determined that Kelly 
wrote, we, are of Opinion that the Bifhop has, in his 
Defence, very clearly and fully proved, that he did 
not, nor poflibly could, diftate thofe Letters, or the 
Subftance of any Part thereof to Kelly, either on the 
Days of the Date, or at any Time during feveral 
Days before, or next afterthe Day of their Date, nor 
was in any Capacity to write them himfelf, tho’ the 
Letters muft have been wrote within that Compafs of 
Time. And we are, upon the whole, of Opinion, that 
the Proof and Probability of the Lord Bifhop of Rochefter’s' 
Innocence, in the Matters he ftood charged with, were 
much ftronger than thofe of his Guilt. 





Strafford, Anglefey, Masham, 
Scar/dale, Aylesford, Guilford, 
Denbigh, Ashburnham, Berkeley de Str. 
Northampton, Hay, Pomfret, 

Bruce, Foley, Middleton, 
Salisbury, Bathur ft, Willoughby de Br. 
Poulet, Osborn, Conwper, 


Mont joy, 
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Montjoy, Trevor, Brook, 

’ Fran. Ceftrien. Gower, Hereford, 
Dartmouth, Uxbridge, Bingley, 
Cardigan, Compton, Stawell, 
Litchfield, Wefton, Oxford, 
Craven, Arundel, Exeter. 





The Duke of Wharton likewife entered the following 
Proteft. 

I Diffent for the 6th and 7th Reafons of the fore- 
going Proteftation, and for the following Reafons. 

1. Becaufe this extraordinary Method of Proceeding 
by Bills of this Nature againft Perfons who do not 
withdraw from Juftice, but are willing to undergo a 
legal Tryal, ought in my Opinion, to be fupported by 
clear and convincing Evidence; and I apprehend there 
has been nothing offered to fupport the Allegations fet 
forth in the Preamble of the Bill to infliét Pains and Pe- 
nalties on Francis. Lord Bifhop of Rachefter, but what de- 
pends on decypher’d Letters, forced Conftruftions, and 
improbable Inuendo’s. 

2. Iconceive, that the Examination of Philip Neynoe 
taken before the Lords of the Council, not fworn to, 
nor fign’d, (which appears to me to be the Foundation 
on which the Charge againft the Bifhop of Rochefter is 
built) has been, in my Apprehenfion, fufficiently prov- 
ed, by the pofitive Oaths of three Perfons, two of 
which have been for feveral Months in feparate. Cuito- 
dies, confirmed by other Circumftances, to have beem 
a falfe and malicious Contrivance of the faid Neynoe, to 
fave himfelf from the Hands of Juftice, and to work 
the Deftrustion of the Bifhop of Rochefter. . . 

3- I do not'apprehend, that the Letters of the 2othof 
April, which are fuggefted to bé wrote by George Kelly, 
alias Fohnfon, and diétated by the Bifhop, have been 
fuficiently proved to be the Hand-writting of. the faid 
Kelly ; but on the contrary it appears, to the beft of my 
Judgment, that the Letter of the 20th of Auzuft (ftop’d at 
the Poft-Office, and from which the Clerks of the Polf- 
Office, on their Memory only, fwore they believed the 
Taid Letter: of the 20th of April, to be the fame Hand- 
writing, tho” they never compared'two original Letters 
together during all that Time) has been proved by 
three credible Witneffes, concuring in every Circum- 
ftance of their Teftimony, and well acquainted with the 
Hand-writing ef the faid Kelly, not to be his Hand-writ- 
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ing: And I conceive that the Difference they have ob- 
ferved in the Hand of the faid Kelly, upon which they 
ground theit Opinions, is fufficiently {upported, by cum- 
paring the faid Letter of the 20th of Auguff, with the 
Letters wrote by the faid Kelly, tothe Lord Tothnfhend and 
Mr. De /a Faye, during the Time of his Confinement. 

4. Ido notapprehend, that any Proof has been offered 
to fupport what has been fo much infifted on, and juftly 
eftecmed effential to the Charge, that the Bifhop of Ro. 
chefter diftated the Letters of the 20th of April; but it 
has appeared, I conceive, that there has been no Intima: 
cy between the Bifhop and the faid Kelly, and the Tefti- 
mony of the Bifhop’s Servants concurring with the Evi- 
dence given on that Head,. by the Perfons. that Kelly 
lived in the ftrifteft Correfpondence with, leaves to the 
beft of my Judgment, no Room to doubt, but that the 
Acquaintance between them was flender and, publick; 
and to fuggeft from thence, that the Bifhop dictated the 
Letters from of the 20th of April, when it appeared, 
that for many Davs before he could not poffibly fee the 
faid Kelly, is, in my Opinion, repugnant to-Reafon, and 
contrary to Juftice. Wharton. 








The Subftance of the Bill to punifh the. Bithop of Ro- 
chefter, is as follows, : 
VA eres inthe Years 1721 and 1722, a-deteftable 

and horrid Confpiracy was formed and carried 

on by divers Traitors, for invading your Majeity’s King, 

doms with Foreign Forces, for raifing an Infurretion 

and Rebellion again your Majefty, for feizing the Tower 

and City of London, and for laying violent .Hands upon 

your Majefty’s nioft “Sacred Perfon, and upon his Royal 
Highnefs the Prince of Wales, in ordet to fubvert. our 

prefent happy Eftablifhment in Church and State, by 

placing a-Popith Pretender on your Throne: And where- 

as, for the better concealing and effe&ting the faid Con- 

fpiracy, divers treafonable Correfpondencies were, with- 

in the Time aforefaid, carried on by Letters written 

in Cyphers, Cant-Words, and fititious’ Naines ; which 

Confpiracy, had it not been difippointed by the Good- 

“nefsof Almighty God, would have deprived, your Ma- 
jefty’s Kingdoms of the Enjoyment of their, Religion, 
Laws, and Liberties, involved them in Blood and Ruin, 

and fubjeéted your People, to the Bondage and Oppref- 
fion of Romifh Superftition and Arbitrary Power: For 
which execrable Treafon, Chriftopher Layer oe 
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indifted, tried, convifted, and attained. And whéreas 
Francis Lord Bithop of Rocheffer, notwithftanding the 








_ many folemn Affurances by him given of his Faith 


and Allegiance to your Majefty, by taking the Oaths 
by Law appointed to be taken, inftead of the Oaths of 
Allegiance and Supyemacy ; which Oaths he had like- 
wife taken at fundry Times, during the refpettive 
Reigns of their Majefties King William and Queen Mary, 
and of her late Majefty Queen Anne ; and notwithftand- 
ing he had frequently abjured the Pretender, hath, in 
dire&t Violation of his faid repeated Oaths and Obliga- 
tions, and to the great Scandal of Religiun, and his ho- 
ly Funétion, been deeply concern’d in forming, dircét- 
ing, and carrying on the faid wicked and deteftable 
Confpiracy, and hath been a principal ACtor@§iil, 
by traiteroufly correfponding with divers Perions, to 
raife an Infurre&tion and Rebellion againft your Ma. 


_ jefty, within this Kingdom, and to procure a foreign 


Force to invade the fame, in order to depofe your Ma- 
jefty, and place the Pretender on your Throne; and 
by traitetoufly correfponding with the faid Pretender, 
and Perfons employ’d by him, knowing them to be fe 
employ’d: Therefore to manifeft our juft Abhorrence of 
fo wicked and abuminable a Confpiracy, and our Zeal 
and tender Regard for the Prefervation of your Ma- 
jefty’s Perfon and Government, and of the Proteftant 
Succeffion in your Majefty’s Royal Family, the folid 
Foundations of our prefent Happinefs and future Hopes ; 
and to the End that no Confpirators may, by any 
fubtle Contrivancée or Praftice whatfoever, efcape Pu- 
nifhment, and that all others may, by the Juftice of 
Parliament, be for éver hereafter deterr’d from engag- 
ing in any ttaiterous Confpiraciés or Attempts: We 
ed Majefty’s moft dutiful and loyal Subjetts, the 

ords Spiritual and Temporal, and Commons in Parlia- 
ment affembled, do humbly befeech your Majetty, that 
it may be enagted j and be it enaéted, Gc, That the faid 
Francis Lord Bithop of Rochefter, from and after the iff 
Day of June, in the Year of out Lord 1723, thal! be 
and is hereby dépriv’d of all ant‘fingular his Offices, 
Dignities, Promotions, and Bentfites Ecclefiaftical whats 
foever, and that théfame, and every of them, fhall from 
thenceforth bé-a@tually void, as if he were naturally 
dead ; and that the frid Francis Lord Bifhop of Koch (ter 
fhall from thenceforth for ever be difabled, and render 'd 
incapable of and from taking, holding, or enjoying any 


fice, 
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Office, Dignity, Promotion, Benefice, or Employment 
within this Realm, or any other his Majefty’s Domi- 
nions ; and alfo of and from ufing or exercifing any 
Office, Fun&tion, Authority, or Power Ecclefiattical or 
Spiri.uil whatfoever, and fhull and do fuffer perpe- 
fual Exile, and be for ever banifhed.this Realm, and all 
other his Majefty’s. Dominions, and fhall depart out of 
the fame on or before the 25th Day. of June, in the Year 
1723, And that if. the frid Francis Lord Bifhop of Ro- 
cheficr fhall return into, or be found: within this Realm, 
ot any other his Majefty’s Dominions, at any Time after 
the fiid 25th Day of “une, 1723, he, the faid Francis 
Lord Bifhop of Rocheffer, being thercof Jawfully con- 
victed, fhall be adjudg’d guilty of Felony, and fhall 
fuffcr and forfeit as in Cafes of Felony; without Bene- 
fit of Clergy, and fhall be utterly incapable of any 
Pardon from his Majefty, his Heirs or Succeffors. 

And be it further enatted, that all Perfons, who halt, 
from and after the faid Five and Twentieth Day of 
Sune, 1723, be aiding, and affifting to the Return of the 
fiid Francis Lord Bifhop of Rochefter into this Realm, 
or any other of his Majefty’s Dominions, or thall har- 
bour or cnnceal him within the fame or any of them, 
being thereof lawfully convicted, fhall be adjudg’d guil- 
ty of Felony, and. fliall. fuffer and forfeit as in Cafes 
of Felony, without Benefit of Clergy. ; 

And be it farther enafted, That if any of the Subjeéts 
of his Maiefty, his Heirs, or Succeffors, except fuch Per- 
fens as fhall be Jicenfed for that Purpofe by his Ma~ 
jefty, his Heirs or Succeffors, under his or their Sign 
Manual, fhall from and after the. faid asth of Fune, 
1723, within this.Realm, or without, hold, entertain, 
or keep any Intelligence or Correfpondence in Perfon; 
or by Letters, Meffages or otherwife, with the faid 
Francis Lord Bithop of Rochefter, or. with any Perfon 
or Perfons employ’d by him, knowing fuch Perfon or 
Perfons to be foemploy’d, fuch Perfon fo offending, 
being thereof lawfully convifed,, fhajl. be adjudg’d 
guilty of Felony, and thall fuffer and forfeit as in Ca- 
fes of Felony, without Benefit of Clergy. 

And be it. farther ena&ted, That, if, any Offence -a- 
gaint this A&t thall be committed oup, ef this Realm) 
the fame thal! or maybe alledg’dy: laid, enquir’d of, and 
tried in any Coumty within Great Britgin. i 
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Thus we have given a fuller Account than has yet 
been publifh’d together, of the Proceedings againft the 
late Bifhop of Rochefter ; an Event of fo great Impor- 
tance, that we prefume, we fhall not be blamed for em- 
ploying this whole Regiffer upon it, and leaving. Af- 
fairs of lefs Moment to find Place in our future Col- 
leStions ; in which too, we intend fo infert, as Opportu- 
nity fhall offer, fome other remarkable Speeches that 
were made both for and againft the Bifhop of Rochefter. 





A Lift of the Sheriffs of England and Wales, for the 
Year 1724. 


T the Court at St. ‘fames’s; the 7th Day of ‘fauuary, 
1723« , 
PRS Ss. St 
The King’s Moft Excellent Majefty in Council. 
Sheriffs appointed by His Majefty in Council for the 


Year 1724.. 
Berks, Fohn Rufh, Efq; 
Bedford, Thomas Aynfcombe, Efq; 
Bucks, Martin Bazill of Beaconsfield, Efqy 


Cumberland, ‘ofeph-Dacre Appleby, Efq: 
Cantab’&Hunt’ Thomas Fenkinfon of Elme, Efqs 


Devon, Robert Fry of Yarty, Efqs 
Dorfet, Robert Henley, Efq; 

Derby, Sit Thomas Greafly, Bart. 

Ebor’ Hugh Cholmley of Whitby, Efq; 
Effex, Sames Braine, Efq; 


Gloucefter, Samuel Roach of Sheerhampton, Eq: 
Hertford, Richard Stevens of Leominfter, Efys 
Hereford, Thomas Delahay, Efq; 

Kent, Sir. Robert Auftin, Bart. 

Lancafter, ‘Richard Tateham, Efq; 

Leicefter, Richard Smith of Enderby, Efay 
Lincoln, Sigi/mond Trafford, Efq; 
Monmouth, Matthew Powell of Latilio, Ef; 
Northumb’ John Cotesforth, Efqs 
Northampton, William Thursby, Ef; 


Worfolk, Robert Clough, Efq; 
Nottingham, ‘John Richards, Ef; 
Oxford, John Blewitt, Efq; 
Rutland, George Brujhfield, Efq; 
Salop, Richard Oakley, Efq; 


Somerfet, Chriftopher Baker, E&q; 
Staffexd, 
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Stafford, 
Suffolk, 
Seuthampton, 
Surrey, 
Sufféex, 






















Brecon, 
Carmarthen, 
Cardigan, 
Glamorgan, 
Pembroke, 
Radnor, 


Anglefea, 
Carnarvon, 
Denbigh, 
Flint, 
Merioneth, 
Montgomery, 


Zachariah Babington, Efqs 
Gregory Coppinger, Efqs 
Sir Richard Mill, Bart. 
Fohn Effington, Efqs 
Thomas Fuller of Park-Gate, Efh; 
Fohn Skipp, Efq; 
ay gtr a 
ofeph Holton, Jun. $ 
J arate os ' 
Fofua Parry of Tal’ylin, Efq; 
‘John Allen of Llanelly, Elqs 
David Fones, Efq; 
James Williams of Cardiffe, Eq; 
William Wogan, of Wifton, Efq; 
Hugh Morgan of Coedglayfon, Efq; 
'  North-Wales. 
La Griffith of Carreglwy d,Efq; 
illiam Wynne of Llanunda, Efq; 
‘Sohn Peulefton of Havodywerne, Efq3 
Sir Stephen Glynn, Burt. 
Gune Lloyd of Hindier, Efq; 
Walter Watering of Oldbury in the Couns 
ty of Safop, Efq; 


FINTS, 
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